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[B—185827]

Officers and Employees—Transfers——Relocation Expenses—Mis-
cellaneous—Dental Contract Loss
Amount forfeited under contract for orthodontic services at 01(1 duty station
is reimbursable as miscellaneous expense where employee's taansfer necessitated
forfeiture. Cost of completion contract at new duty station may not be used
as measure of forfeiture.

Officers and Employees—Transfers--—Relocation Expenses—Mis-
cellaneous—Pollution Control Devices—Installed in Automobiles
Cost of installation of pollution control device in automobile of employee traiis-
ferred to California niy be reimbursed as miscellaneous expense. California re-
quires installation and certification of such devices on automobiles previously
registered out of stite plior to registration in California. and installation may
therefore be properly regarded as a necessary cost of automobile registration.

In the matter of Joseph T. Grills—miscellaneous expense, Novem-
ber 1, 1976:

This action is in response to a request by the Chief, Accounting See-
tioii, Office of Controller, Drug Enforcement Administration (PEA),
for a deteiinination by this Office of the proPriety of payment of the
claim of Mr. Joseph T. Grills, an employee of I)EA, for the reimbl1rse-
ment of certain miscellaneous expenses incident to a transfer.

The record shows that in 1974 Mr. Grills was transferred by the
T)EA froni Baltimore, Maryland. to San Diego, California. Prior to
the transfer, Mr. Grills paid for orthodontistry services for his two
Sons under a contract which would have 1)rOvided for their complete
treatment had they remained in the Baltimore area. However, as a
result of the relocation, it was necessary for the employee to obtain
an orthodontic contract in San T)iego at a cost of $250 for completion
of orthodontic work for one of his sons. Mr. Grills also had a pollution
control device installed on his car at a cost of $113.75 as a prerequisite
to registration of his automobile in California. The agency denied
1)axment of these items and autlioiizcd reimbursement of miscellane-
ous CXCflSC5 in the amount of $200, the maximum allowable without
itemization. The, employee has now reclaimed $363.75 for the expense
of installation of the pollntioii control device and the conipletion con-
tract for orthocloiitic services, less the $200 already reimbursed.

Section 5724a (b) of title 5, Fnited States Code (1970), provides for
the reimbuiseinent to an employee of the miscellaneous expenses neces-
sarily incurred incident to a transfer. rIh1e regulations issued under
authority of this section are contained in section 2—3.1, et seq., of the
Federal Travel Regulations (FTR) (FPMR 101—7) (May 1973).
Paragraph 2—3.1(b) of the regulations lists the types of costs covered
and provides in petment part as follows:
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b. Types of costs eovcrail. The allowance is related to expenses that are com-
mon to living quarters, furnishings, household appliances, afl(l to other geitcial
types of costs inherent in relocation of a place of residence. The types of costs
intended to be reimbursed under the allowance include but are not liimted
to the following:

* * *
(5) Forfeiture losses on medical, dental and food locker contracts that are

not transferrable; and
(6) Costs of automobile registration, driver's license and use taxes imuoscd

when bringing iutomolnles into certain 3urisdictions.

In tins case, it is clear that the employee's forfeiture under a fully
1)aid contract, for orthodontic services and the ol)tUfliflg of a new
contract was necessitated by his relocation to s I)j(') rf}1 l'ecol'd
contains a letter from the employees first ortllo(lontist attesting to
the fact that treatment of the elIIph)yee.'s dependents could have been
cOml)lete(1 under the forfeited coiitract had the employees 'faiiiily
remained in the Baltimore area. In these circumstances, we are of the
opinion tlìat the amount forfeited under the original contract may he
reiml)ulsed as a miscellaneous expemise. however, the cost incmnTed
by Mr. Grills for a completion orthodontic contract may not he used
as a measure of that forfeiture. Computation of the amount allowable
should be in accordance with our decision of today, B-1SO48, copy
enclosed, wherein we state that we will not. object to computation on
a 1)e1'cellt age completion i)asis.

Regarding Mr. Grill's claim for the expense of installation of a
motor vehicle pollution control device a a cost of automobile regis-
tration, we generally have distinguished vehicle registration and
inspection fees from costs incurred for 1)arts replacemelit or re1)ai1
for the iiii'pose of preparing an employee's aimtomimobile for inspec-
tion. See B—1(i8S8, Janiiai'y 19, 1970. We have stated that cost S
incurred for repairs and parts ale not allowable since they relate to
the operation of the vehicle rather than to its registrat ion. B 1 t.
uJ);(L. We also have held nonreimbursable. as a cost of preparing the
vehicle for inspection the expense of replacing all automoliile muffler
which did not. satisfy state requirements at a transferred employee's
new (hilty station. B—163107, May 1st. l97i. however, we have held
l'eimlII)lirsahle the analogous expemise of attendance at a drivers train—
ilig ('OlU'St' for an eml)loyee's minor dependent, previomlSly licensed in
Ohio, IS an expense of obtaining a driver's license where the (1ommnnn—
wealth of Virginia would only issue a license to a nhinor after corn
pletion of a Virginia—approved traimng course. B—17070, April 6,
19Th.

The State of California has implemented more strintent antofflot :vv
emission standards thati most other jurisdictions. I iidem' ( ahi forum
state law certification that a vehicle previously registered im1 another
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state is equipped with an acceptable pollution control device is a iiitui
datory prerequisite to registration iii California. Ca. Veh. (1ode,

4000.2 (1912), as amended. Tn these circumstances the cost of instal-
lation of a pollution cont vol device is not, pet cc, a cost of replacement
of 1)mtrts or repairs related to operation of the vehicle or its preJ)artitioli
for regist ration. In fact the requirenment for installation of such a de—
'ice is such an intezral part of the registration process that to dis
tingimish its costs from other costs associated with registration would
require an overly technical analysis. Therefore while we still adhere
to time rule that the cost of repairs and replacement l)arts for the put—
pose of meeting general state inspection requirements is not reiimmburs
able, the expense of coniplyiiig with the, reqmurement imposed by the
State of California for the installation of a pollutjon control device
nieetumg standards unique to California as a precondition of vehicle
registration may l)e reimbursed as a miscellaneous expense.

We note also that time employee's original claim was accompaiiied by
documentation indicating that lie incurred additional miscellaneous
expenses iii the aggregate anmotuit of $46.25 for installation of tele-
phone (29) ,dog license (S7.50) and dnvers' licenses ($9.75). Accord—
i ugly, since the en iplovee li as docuineuted reindmrsable miscellaneous
CXl)5V5 iii the total amount of $160, and insofar as additional infor—
niation may be furnished indicating that those expenses plus the
ainonimt forfeited under the original orthodontic contract exceed $200,
lie may be reimbursed that anmommnt, less the $200 already reinmbursecl.

(B—18G771]

Interest—Payments on Retroactive Rate Increases—Air Carriers—
Overseas
Payment of interest by the Government on retroactive increases in rates granted
to overseas air carriers by t lie Civil Aeronautics Board is limited by the cot:-
tract I)rovisn)ns and by the dates the increases are announced.

In the matter of payment of retroactive interest, November 3, 1976:
The I )epartmnent of the Air Force hmms requested tin advance decision

on time pavnient of interest on retroactive increases in rates amid fares
granted to several American overseas air carriers by the Civil Aero—
umuitics Board (CA B) mimider Econonnc Itegulmi tions (ER) 819, amend—
went 11;. and Econonnc Regulations (ER) 861, amendment 22. The
Military Air (1omuniand (i\fA(1) of the I)epartmuent of the Air Force
advises that tIme air carriers will accept 15 Percent of the accrued in-
terest )ro\-i(ling time mmiv carriersare not required to subunit billings for
the interest. We understand that the General Services Administration
exanuined the claims for tIme increase, in rates and certified the amounts
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for l)aY11lellt to the au carriers for the Iksfli years beginning on Juy
1, 1972 and July 1, 1973.

Tinier 1)art. 2 of the CAB Regulations, entitled Exemption of
Air Carriers for Military Transportation," 14 (1.F.R. 28K, the CAB
l)SC11l)e5 ilnhilluuhl rates flfl(l fares \Vlli(lL apj)1V for the transporta
tion of \LU1 cargo and passengers. Although MAC and the airlines
may contract for higher charges, in actual practice the niininmin rates
prescribed by CAB generally become the contract rates. In 1)eeniher
1970 informal proceedings were initiated by the CAB to review the
rates.

rFhldn on May 11, 1971, several air carriers requested the CAB for
an increase in the minimum rates for MAC tiallSl)oltatiOfl. On I)e
(ember 29, 1972, the CAB issued ER—7$6, whirli provided for an in
creaSe in the mimnmm rates, and made those increases retroactive to
July 1, 1971. On February 16 and 23, 1973, the air carriers requested
recoflsi(leration of CAB's findings and alleged that. errors had been
made which required further adjustment in the minimnimi rates. The
1)epartmnent of T)efense (1)01)) filed a petition ill Opposition to tlli
carriers' contentions.

Thereafter: and on August 28, 11)73, the CAB issued ER $19. which
increased the rates and made the increases retroactive to july 1, 1972,
except for a short. period when the rates were frozen at existing levels.
Then on June 11, 1974, the CAB issued ER $61 which authorized ap
plication of the, increased rates for the transportatmon rendered dmiug
the pice freeze period of June 13 to August 12, 1973.

I'rior to the issuance. of ER—861, and on March 12, 1974, the 1)01)
brought formal proceedings in the Fnited States T)istiict Court for
the District of Columbia Circuit and requested review of ER'-$ifl. The
sole issue was whether the CAB had statutory authority to increase
charges retroactively. The Court. found that the CAB had authority
to reopen proceedings to correct factual errors made in time initial
proceedings. See rT'flited States v. (7c11 Aeroiauties Jioaivf, 51() F. 2d
769 (Ct. App. T)C Cir. 1975). This judgment became final on May 1.
1975.

Following that decision. the air carriers claimed tlue additional
amounts due and asked for payment of interest on the retroactive
payments. The interest claims apparently are based upon l)aragrflI)ll
55 (page L--14) of the contracts. Contracts F—11626•.-73--C- 0023 and
F—11626--73—C--0032 with Northwest Airlines, Inc., are, representative
of the contracts involved. The interest provision in l)amagral)l1 55 pro
vides that interest, shall accrue from the time. a claim is (Ienie(l to the
date. a judgment by a court of competent jurisdiction l)ecomes final.
With regard to the payment of interest pursuant to contract. SN' 51
Comp. Gen. 251 (1971).



Comp. Gee.] DECISIONS OF THE COMPTROLLER GENERAL 57

Prior to the CAB announcements on August 28, 1973, and June 11,
1974, the increases did not factually exist and no claims COul(l be
presented to the Governnient. Since the Government was not respoli-
sible for the delay in implementing the increase, there can be no obliga—
tl()ll to Pi1Y interest for the peiiods plior to the dates the increases were
announced.

Accordingly, interest on the increases is properly 1)ayable un(ler the
contract from the date of the (1AB announcement on August 28, 1973.

(B—180010.O1]

Arbitration—Award—Special Achievement Award Payment—
Implementation by Agency—Contrary to Agency Procedure
Agreement between Federal Aviation Administration and union (PATCO) pro-
vided that discrimination would not be used in the agency's awards prograni.
Arbitrator found that employee had been discriminated against by .supervi.sor in
violation of agreement and directed that cash performance award be given to
employee. I'ayment of cash award ordered by arbitrator would be improper since
granting of awards is discretionary with agency, agency regulations require at
least two levels of approval, and labor agreement did not change granting of
awards to nondiscretionary agency policy.

In the matter of John H. Brown—arbitrator's award of special
achievement award, November 5, 1976:

This matter involves a request dated August 11, 1975, from the Fed-
eral Labor Relations Council for a decision on the propriety of a
paymeilt ordered by a labor relations arbitrator in DepaI't?nnt of
Tranaportation, Fede,ai Ai'iation Adrninstraton (FAA), Mont-
gonmery J?APCON/Tower, Mo imtqome ry, A lab ama, and P'rofessionai
A'ir Traffic Controllers Orga'niation (FArGO) (Amis, Arbitrator)
FLRC No. 75A—32.

The facts in the case as found by the arbitrator are as follows: Mr.
John 11. Brown, an Air Traffic Control Specialist, grade GS— .12, em-
ployed by the Federal Aviation Administration in Montgomery, Ala-
bama, filed a grievance, on May 31, 1974, alleging that his supervisor
miproperly had failed to recommend him for a Special Achievement
Award in violation of section 1, article 50, Recognition and Awards
Program, of the PATCO/FAA collective bargaining agreement ef-
fect ive April 4, 1973, which provides as follows:

Section 1. The Employer agrees that quality step increases, special achievement
awards, or other awards based entirely upon lob performince, shall be used
exclu'jvelv for rewarding employees for the perform"nce of assigned duties. This
program shall not be used to db4crinIinate amolig employees or to effect favor-
itism.
The arbitrator's opinion indicate' that ,John Biown was a model em-
ployee. His former supervisor, who retired as a result of sudden illness
in February 1973, intended to recommend Mr. Brown for a Special

230—327 0 — 77 — 2
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Achievement Award. Prjoi to his retirement he advised his replace-
ment that Mr. Brown was eligible for the awaru anu siggested that
lie prepare a recommendation. Mr. Browns present uper isOr (li(l not
submit a reconimeiidation but subsequently stated thai he would have
done so except. that Mr. Brown used extraneous language in giving
control instructions. The extraneous language consisted of amenities
such as "thank you" and 'p1ease" which were not a hindrance to safety.
The supervisor had rated Mr. Biown on all other phases of his work as
"exceeds requirements" except for this phase, on which he rated him
as "meets requirements."

In addition, the arbitrator found that Mr. l3rown's performance
evaluations for a 2-year period, from September 1, 1972, to Septeiiiber
1, 1974, satisfied the criteria for a Special Achievement Award as set
forth in the, agency's official eligibility requirements.

The arbitrator further found that the supervisor has exhibited a
deep-seated negative bias toward employees receiving dual compen-
sation from the Federal Government and that this bias had caused the
supervisor to discriminate against Mr. Brown, who was receiving ad-
ditional compensation for a service-connected disability, by not rec-
ommending him for a Special Achievement Award despite. his obvi-
ous eligibility for consideration. The arbitrator concluded that such
(liscrimination was a violation of the collective bargaining agreenient.
Accordingly, he made the following award:

AWARD: Grievance sustained. John H. Brown shall he given a Special
Achievement Award effective May 31, lt)74, and shall be provided the maximum
cash he'efit permitted under the regulations.

The Department of Transportation appealed the arbitrator's award
to the Federal Labor Relations Council, and the Council has requested
our decision as to whether the expenditure of appropriated funds as
ordered by the arbitrator may legally be made.

We must look to the Incentive Awards Act, 5 U.S.C. 4301—00
(1970). to determine the legality of the payment. Section 4503 of
title 5 provides as follows:

The head of an agency may pay a cash award to, and incur necessary expense
for the honorary recognition of. an employee who— -

(1) by his suggestion, invention. sul)erior accomplishment, or other per-
sonal effort contributes to the efficiency, economy, or other improvement of
Government operations; or

(2) performs a special act or service in the public interest in connec-
tion with or related to his official employment.

Section 4306 of title 5 of the United States Code grants authority to
the Civil Service Commission to prescribe regulations and instructions
governing aency awards programs.

The Commission has exercised this authority and issued regulations
governing the awards program in 5 C.F.R. Part 451. The regulations
read in pertinent part as follows:
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451.102 Policy.
The policy of the Commission in administering chapter 45 of title 5, United

States Code, is to:
(a) Establish broad principles and standards for the administration of

the Incentive Awards Program
(b) Delegate to heads of agencies authority to establish and operate

incentive avards plans consistent with these l)rinciples and standards * * *

The awards statute and implementing regulations vest discre-
tion in heads of agencies to make or not to make awards afl(1 to
tailor the awards as they see. fit in accordance with the regulations,
and the courts will not upset agency determinations except for a
clear showing of abuse of discretion. Shailei v.. United States, 202 Ct.
CL 571 (1973), ceit (lem.ed, 414 11.5. 1092. See also Serbin and Sted-
man v. United States, 168 Ct. Cl. 934 (1964) ; Kempim9ki v. United
States, 164 Ct. Cl. 451 (1964), cept. deied, 377 U.S. 981; )llartilia V.
United States, 118 Ct. Cl. 177 (1950). Thus, an agency would normally
be free to accept or reject a recommendation in regard to a perform-
ance award, amid to do so w-ithout a review by this Office or the courts
of that exercise of discretion, provide(l it acts in good faith and not
in abuse of its discretion. See 46 (1omp. (jell. 730, 735 (1967).

In recent decisions this Office has attempted to give meaningful
effect to the labov_imianagenient program established ulIcler Execu-
tive Order 11491 and to arbitration awards rendered thereunder if
such awar(ls are consistent with laws, regulations and our decisions.
54 Comp. Geui. 31, 30 (1974). We have held that provisions in
collective bargaining agreenients under the Executive Order may
become nondiscretionary agency 1)olicies and, if the agency has agreed
to binding arbitration, that tile arbitrator's decision is entitled to the
same weight as the agency heads decisioii would be given. Id. at 316.
But we, further stated therein that our decision "should not be con-
strued to mean that any provision in a collective bargaining agreement
automatically becomes a nondiscretionary agency policy," and we
added that "[w]hen there is doubt as to whether an award may be,
properly imnpleiuiented, a decision from the Council or from this
Office should be sought." id. at 319, 320.

Tile iSSUe to be resolved, therefore, is whether the PATCO—FAA
agreement makes tile grant of a performance award mandatory where,
as here, there has been a finding that LIII employee has been discrimni—
nated against by his imniediate supervisor in violation of section 1,
Article 50, of the agreement. The FAA order which implements the
awards )1ogiumn (FAA Order 3450.7B)—which tile FAA—PATCO
agreement is macIc subject to by section 12(a) of Executive Order
11491—specificaliy 1)1ovides that, although an employee's immediate
suu1)ervisor is responsible for initiating a Special Achievenient Award
recommemlation (paragraph 32.d. (1) and 33.b.), there must be at least
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two levels of Supervision involved iii the initiation and approval
process for such awards, except for those approved by the A(l111inis
trator, Deputy Acinunistrator, and officials reporting to the Adniin
istrator. Thus, a supervisor's recommendation does not necessanly
mean that an award will be granted since approval at a higher level
is required.

We find nothing in the negotiated agreement that changes the pro-
cediire for making incentive awar(ls established in FAA Order
3450.713 or that creates any vested right in employees to receive aWar(IS.
Section 1 of Article 50 requires that awards are to be. based upon
performance. of assigned duties and may not he used to diserimimit'
or to effect favoritism. however, that prosioli does not l)UrPolt to
eliminate the procedures set tip by the FAA order or to take away
the agency's discretion to select eligible employees for awards. In other
words, the agreement. did not change the granting of awards mto a
mandatory agency policy, even where discrimination is found. There-
fore, notwithstanding the arbitrators finding of discrimination in the
failure of the grie.vant's supervisor to recommeml liiiii for a Special
Achievement Award, the grievant would not necessarily have been
granted an award if lie had been so recommended, since a single super-
visor's recommendation is not by itself the decisive act in the. awards
process.

Accordingly, since the granting of a Special Achievement Award
remained discretionary with the FAA, the expenditure of appro-
priated funds for the cash award to John 11. Brown ordered by the
arbitrator may not legally be required. however, we would not ol)ject
to a remedy which requires that an award recommendation be pre-
pared and considered for Mr. Brown pursuant to agency regulations.

(B—186830]

Compensation—Rates-—-Highest Previous Rate—Tropical Differ.
ential
Employee placed in position within T'nitecl States following reduction in force
in Canal Zone requests ruling on whether tropical differential authorized by
section 7(a) (2) of Act of July 25, 1058, 72 Stat. 407, may he included in "rate
of basic pay" for purpose of applying "highest previous rate" rule. Question
is based on provision of above-cited law requiring inclusion of tropical differ-
entials as basic compensation for, inter alia, "any other benefits which are related
to basic compensation." In 39 Comp. Gen. 409 we held that tropical differential
may not he included in applying "highest previous rate" rule.

In the matter of Richard S. Day—tropical differential, November 5,
1976:

This action is in response to the letter of Mr. Richard S. Day, dated
June '22, 1976, in which a ruling is requested as to whether the tropical
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differential authorized by section 7(a) (2) of the Act of July '25,1958,
Public Law 85—550, 72 Stat 407, is included in the terni "rate of basic
pay" for the purpose of applying the "highest previous rate" rule,
5 U.S.C. 5334 (11)70).

The information furnished shows that following separation from
his position in the Canal Zone due to a reduction in force, Mr. Day
was placed in a l)osition in the United States. However, in establishing
the rate of basic pay for the imipose of the "highest previous rate"
rule, the administrative agency involved excluded the tropical differ-
ential on the basis that it does not come within the scope of the defi-
iiition of "rate of basic pay" found at 5 C.F.R. 531.202(i) (1975).
That provision, which serves to define the term "rate of basic pay" for
the piupose of the highest previous rate rule, is as follows:

"Rate of basic pay" means the rate of pay fixed by law or administrative action
for the positiOn held by an employee before any deductions and exclusive of addi-
tioiial pay of any kind.

The problem presented is whether the above-quoted provision re-
quires inclusion of the tropical differential in establishing a rate of
basic pay for the "highest previous rate" rule. The tropical differential
was authorized for employees iii Canal Zone by section 7(a) (2) of
Public Law 85—550, 8upia. That section authorized in part:

an overseas (tropical) differential not in excess o an amount equal to 25 per
centum of the aggregate amount of the rate of basic compensation established
under Section 5 of this Act

Furthermore, section 9 of the above-cited Act requires that the rate
of basic compensation established under seation 5 and the difFeren-
tial determined under section 7 of the Act are to be included as basic
compensation of employees who are citizens of the United States for
certain stated benefits, not relevant here, and for "any other benefits
which are related to basic compensation."

Mr. l)ay argies that the effect of this provision is to require that
the tropical differential be included in his rate of basic pay for the
PUIPOSC of establishing his compensation under the "highest previous
rate" rule.

This issue has been previously determined in our decision 31) Comiip.
Geii. 409 (1959). In that decision we stated

Concerning the tropical differential, we laid in 24 Comp. Geii. Thi, deciding
a question which arose under laws and practices in effect prior to the enactment
Of I'iihli( Law S,)—.))0, that the differential paid in a classified position in the
('anal Zone was not saved upon transfer to a similar position within the United
States, even though the differential was regarded as basic compensation for the
('anal Zone position. In other words, the rules allowing previous rates of com-
pensation to be used in fixing initial salary rates upon transfer, reinstatenient,
promotion, demotion, and the like, have been applied in terms of rates prevailing
in the United States. We find nothing in Public Law 85—550, its legislative his-
tory, or its purpose to require a departure from the rule of the decision just
cited. We view the phrase "any other benefits which are related to basic corn-
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pensatioti" appearing in section 9(6) of I'uhlic Law S as referring to eniolu—
ments and perquisiteo flowing (lire(tly froni employnient in the ('nn
in the same manner as those specifically enumerated in section 9; and oer opinion
is th(tt 511(11 plu ) not to be eOnXtru((l (18 ('onferrinf/ hdn(Llts ill connection wit it
subsequent employment elsetcitere. [Italic supplied. I

WTe are unaware of any compelling reasons requiring a (Iifferellt
result.

Mr. T)av also requests rulings concerning whether tropical (lifter-
ential is subject to Federal income tax and whether it ('oltstitutes
"basic pay" for the piii'iose of retirement deductions. A determination
as to the taxable status of all income, including a tropical difterentiaL
is a matter priniarily within the jurisdiction of the Internal Revenue
Service. Also, the detenmiiation as to what is basic P' uiider the Civil
Service Retirement Act is for determination by the Civil Service Coni-
misSiOn. these questions should be addressed to the Internal
Revenue Service and the Civil Service Commission, respectively.

(B-:18631]

Contracts—Negotiation—Evaluation Factors—Point Rating—Dis-
closure of Evaluation Base
Although it IS clear that the request for proposals (RFP) did not meet "relative
importance of evaluation factors' (liselosure requirement of our (Iecisi;)ns and
the Armed Services I'rocurement Regulation, since protester assumed correctly
that point 1, Technical Approach, was most significant factor iin(l since Pro-
tester's and competitor's proposals were essentially equal and near maximum
score on other points, we (10 not believe that protester was prejudiced by RFP's
failure to disclose relative importance of evaluation factors. ii() ('omp. Geti. 117,
tlistinguished.

contracts — Negotiation — Evaluation Factors — Criteria — Sub-
criteria
('om'erning protester's contention that it was prejudiced because it assumed
incorrectly that each subfactor was listed iii descendiiig order of importance, Wtt
have held that there is no obligation to advise offerors of relative Importance of
evaluation subfactors, or to list subfactors in descending order of importance, if
they art' to he considered of equal or approximately equal importance. Since
subfaetors were approximately equal in importance, we believe that RFI' reason-
ably advised offerors of evaluation criteria to he applied.

Contracts—Specifications-Conformability of Equipment, etc.,
Offered—Technical Deficiencies—Negotiated Procurement
Request for proposals h)rOvided that award will he made to that te('hni('111y accept-
able offeror whose technical and price Proposal was most a(lvalitagt0us to Gov
ernment, "price and other factors considered." Protester's contention, made afhr
award, that RFP failed to advise offerors of relative importance of price to other
factors is untimely under subsection 20.2(h) (1) of our hid I'rotest Procedures,
4 ('FR. 20.2(1)') (1), 5ifl('e alleged impropriety Was apparent lrior to closing date
for receipt of initial l)l'iiPOSalS.

Contracts—Negotiation—Evaluation Factors—Preference—Preju-
dice Alleged
Protester contends that procuring agency had strong preference Or disk.tyjn'
pallet over printed circuit board (PCB) type pallet and that agency's failure to
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notify all competitors of such jirefereiice had prejudicial effect oii competitioii.
Where competing offerors' proposals were acceptable iiii(lsatisfied IIF1' require-
ment using two (liStinct state-of-the-art approaches, agency had no duty to amend
RFP to specify particular approach.

Contracts.—Negotiation--—Lowest Offer—Price and Other Factors
Considered
Where IIFP inconsistently states that award will be made to firm subnntliug
"lowest evaluated acceptable offer," and that award will be made based on the
most advantageous proposal "price and other factors considered," Order of
Precedence Clause of RFP indicates that latter basis is projier basis fur award.

Contracts—Negotiation—Evaluation Factors—Technical—Errone-
ous Computation—Not Prejudicial
Although protester's contention that agency erroneously computed scoring of
technical evaluation factors hy failing to weigh factors as intended is correct,
proper computation of scoring results in approxiiaately same percentage differ-
ence (5.1 versus 5.15 percent). Accordingly, we caniiot perceive that Irotest'r
was prejudiced by erroneous computation.

Contracts—Negotiation—Offers or Proposals—Evaluation—Er-
rors—Not Prejudicial
Agency failed to recognize riidonless operation capability of protester's equip-
ment during initial technical evaluation of proposals. After award agency re-
evaluated proposals, taking this feature into consideration, and concluded that
it did not substantially affect its decision because of other advantages of com—
petitor's equipment in that evaluation category. Since procurement officials enjoy
a reasonable degree of discretion in evaluating proposals and their determina-
tions are entitled to great weight, on basis of record we cannot conclude that
agency acted arbitrarily.

Contracts—Negotiation—Evaluation Factors—Propriety of Eval-
uation
I'rotester coiitends that agency's conclusion that disk can be changed more sim-
ply than PUB is based on generalized infonaatiou and not concrete facts. Since
operator may attempt to insert PUB upside down but such error is not possible
with disk, on whole, we believe that agency's conclusion is based on reasoned
judgment of its source selection personnel in accordance with estaldislied evalua-
tion factors.

Contracts—Negotiation—Evaluation Factors—Evaluators---Allega-
tions of Bias, Unfairness, etc.
Contention that protester was prejudiced because evaluators exainuied com-
petitor's disk during evaluation is w-ithout merit because there was no need for
experienced technicians to examine PUB because PUlls have been very saamon
for many years.

Contracts—Negotiation—Evaluation Factors—Criteria
Contention that pallet storage characteristics and field-reprogramming capabil-
ity were naproper evaluation criteria is without merit since agen( reasonably
cousidered them to be within purview of listed subfactor, "case of operation and
maintenance."

Contracts—Negotiation_Evaluation Factors—Areas of Evaluation
Protester contends that pallet storage characteristics and field-reprogramming
capability should not have been considered by agency Procurement Review Board
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because such features were not scored by technical evaluators. Since such fea
tures were within listed ev:tliiatiOll criteria and technical point scores are merely
usetul guides to agency source selection, it was entirely proper for Board to
consider such features as explained to it by evaluators ev( Ii though such leatures
were not scored.

Contracts—Negotiation—Evaluation Factors—Method of Evalua-
tion—Technical Proposals
Protester contends that. its teleprinter has fewer total parts, resulting in easy
maintenance at low oost. Agency indicates that competitor's uiiit 15 better he
cause its printhead lius fewer nioving parts, resulting in less maintenance at user
level. Although protestor disagrees vitli agency's technical judgnient on this
point, our examination of record does not reveal grouu(ls to conclude that agency
acted arbitrarily or unreasonably in its evaluation of this point.

Contracts—Protests-—Procedures——Bid Protest Procedures—mi-
proprieties and Timeliness
Contention first made in letter dated July 30, 1976 (received in our Office August
4, 1976) that other offeror's proposal (lot's hot satisfy requirenients of IfFI' is
mithacly under subsection 20.2(h) (2) of our Bid Protest Procedures, 4 ('FR.
20.2(b) (2) (1916), since basis of Protest was known on July 1, i916, and was not:
filed in our Office within 10 working (lays.

Contracts—Negotiation—Evaluation Factors—Criteria—Appliea-
lion of Criteria
Agency initially evaluated proposals and made award based on iniproper evali:
ation criteria. After protest, agency noticed its mistake. re{onsi(lere(l its decision,
1111(1 again selecte(l same firm. T)uring development of protest, agency was made
aware of another error, reconsidered, and again determined that its source se
lection was justified. Contention that reconsiderutions were invalid because coii
temporaneous documentation was not prepared is without merit h)ecauseade
quate documentation to support decision now' exists and time of l)reliaratio:1 does
not affect substance of justification.

In the matter of Tracor, Inc., November 8, 1976:
Tracor, Inc., protests the award of a contract to Motorola, Inc..

under request for proposals (RFP) MOOO27-—R—O0O6 for 50 moth
fled teleprinters and technical data with options for stock repair parts
and factory training.

The RFP. issued by the TJnited States Marine Corps on September
5, 1975, contamed a statement of work which stated that the contractor
would be required to provide a teleprinter of his own manufacture,
modified to receive and print messages transmitted under any one
25 codes. Further, the teleprinter construction was to 1)el'init rttj)i(1
changes in code or language format and the device (referred to as a
"pallet") employed by the contractor to provide necessary modif lea
tion was to 1)e of a type selected by the contractor. The RFP required
both technical and price proposals. Tue RFP outlined the requirefl tents
and criteria which were to be met by a proposal in order for it to be
considered acceptable.

Offei were received from Motorola, Tracor and Teletype (1orpo
ration. After evaluation it was determined that the offer of Teletype
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WaS lInfl(Ceptab]e aiid it was so advised. I)iscussions were conducted
with Tracor and Motorola between January 28, 1976. awl February 1,
1976. Best and final offers were received from both parties and techni-
cal ratings were announced as follows:

lvi OTOROLA TRACOR
Technical Rating 93.45 percent 88.35 percent
Total Offer (including freight costs) $1, 224, 063 $1, 162, 687

Although the Motorola evaluated price was $61,376 more than Tra-
cor's price, the Marine Corps believed that the value of the Motorola
tec1mica approach outweighed the price difference. Tracor was ad-
vised by the Marine Corps by letter dated April 5, 1976, that the tech-
nical advantage in the ease of operation and maintenance of the
Motorola teleprinter was the basis for its selection.

Tracor requested and was granted a (lebriefing on April 12, 1976.
At the uebriefluig, the Marine Corps ex1)lame(l that "ease of opera-
tion and maintenance" was worth 8 of 46 total points for Technical
Approach and that Motorola's proposal scored 86.25 percent and Tra-
cor's pioposal scored 60 petcent in that category. Specifically, the iIa—
rifle Corps' reasons were as follows: (1) the Motorola pallet, a coding
disk, could be changed faster than the Tracor pallet, a 1)rintedl circuit
board (PCB) ; (2) Motorola's printliead design was more electrical
than mechanical; (3) Tracor's pallet replacement cost was substan-
tially higher than Motorola's; (4) Motorola's pallet could be reestab-
lished by field reprogramming a new disk; (5) additional codes could
be established on the Motorola disk in the field; (6) the life-cycle cost
of the Motorola disk was less than that of the Tracor PCB; and (7)
the Motorola equipment had no ribbon and would require less first
and second echelon maintenance.

By letter dated April 12, 1976, Tracor protested the award to
Motorola, indicating that Motorola's equipment was not technically
more advantageous than its equipment and that the award was based
on technical evaluation factors not set forth in the solicitation.

After Tracor's 1)rotest, it appears that the Marine Corps noticed
that the original award was based on several factors not mentioned as
evaluation criteria in the RFP. The Marine Corps then reevahliate(l
the proposals and again concluded that the technical advantages of
Motorola's equipment outweighed the, 1)11cc differential. The basis for
its decision was outlined in its administrative report dated May 28,
1976, as follows: (1) the Motorola pallet could be changed faster than
the Tracoi pallet; (2) the Motorola pallet could be more easily stored
in quantity, thus making it more accessible to the user; (3) the Mo-
torola printhead had fewer moving parts resulting in less lower eche-
lon maintenance; (4) the Motorola pallet could be reestablished in the
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field; and (5) the Motorola unit required no ribbon. Pallet replacc
ment Cost and I)let life—cycle Cost were not considered UI the evaln-
atioii, but the capability of the Motorola pallet to have additIonaL
codes established on it in the field,while not scored as a technjcal eval
nation factor, was considered in the Procurement Review lloard's tie-
cision to award to Motorola.

Iii response to the Marine Corps' report, Tracor contended that (1)
its pallet could 1)0 changed just as fast as the Motorola pallet ()
there was no pallet storage requirement specified in the IIFP (1)
Motorola's printhead may have fewer moving 1)arts, but lraeors equip
ment has fewer total parts resulting in lower cost maintenance t I
there was no field reprogramming requirement iii the IiF'P: and (h)
the Tracor teleprinter may be operated with or without a ribbon.

In an effort to resolve the factual disI)utes and clarity the issues, a
conference was held in our Office on July 1, 1976. The Marine (1mps
was represented by counsel, the contracting oflicei', its technmeai ad-
visor, and two members of the four—member technical evaluation team.
Motorola and Tracor were also represented. Three areas were
cussed. First, the 1\Iarine Corps expressed its technical judgment that
the Tracor 1)allet, a PCI, could be put in upside down in a stressful
stuation, whereas the Motorola pallet, a disk, could not. As 5Iicit. the
Motorola design would insure a quicker change consistenfly. even
though the Tracor pallet might l)e changed just as fast as the Motorola
pallet in any given test. The Marine Corps also indicated that it had
obtained a \Iotorola disk from the Army and exanline(l it during the
tecimical evaluation but no PCB was exam med since the eva] uators
\vcrc familiar with

Secondly, tIme Marine Corps explained that the Motorola ,allet's
eapablitv to be reestablished iii the field was not scored in the t eelud—
cal evaluation; however, this advantage could not lme ignored in the
somuve selection. The Marine Corps considered this capal)ilit to he
within the concept of "ease of operation and mantenance mccnt:oned
in the RFP. Thirdly, the \Iarinc Corps agreed that both the rlnt(,ov
and Motorola equipment could be operated without a ril)l)uhI.

After the ti muterence, the \Iarine Corps commented by letter dated
July 9, jOlt;, that the deletion of Motorola's mulvantage of rlbl)onless
operation would not substanti a1 lv affect its source—selection decision.
rfle, Marine Corps' ,Jiily 9, 1976 report also included the technical
evaluation plan anti guidelines and the four evaluators' score sheets.
With the permission of the Marine Corps, copies of all material ac-
conl)anving its report were given to counsel for Tracor.

Also by letter dated ,l uly 9. 1976. counsel for Tracor summarized
its contentions. First, Traeor contended that there was no valid basis
in the eight identified technical reasons to justify award at a higher
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(OSt to Motorola. With regard to the time required to change pallets,
Tracor stated that the Marine Corps had I)ased its judgment on griT-
eralized information and not. concrete facts (such as time studies) ami
that Tracor was placed at a competitive and unfair disadvantage, due
to the fact that. the evaluators asked for and received a Motorola disk
during the evaluation. Tracor also stated that any difference in the up
proacli to the printhead was described by the Marine Corps as a very
nhinor item." Tracor further argued that the "field—reprogramming"
feature, the capability to establish additional codes in the field an(1 the
1)ahlet storage requirement were technical evaluation factors not listed
in the IIFP and, therefore, they should not have been.considered ill
making the, award. Finally, Tracor coliten(led that its equipment's
capability to operate without a ribbon, using impact paper, and to op-
crate using a ribbon offered greater flexibility than the Motorola
equipment, which offered just ribbonless operation; and, therefore,
Tracor's score in "ease of operation and maintenance" should be ad-
justed upward and Motorola's score should be decreased.

Secondly, r11.t(m. contended that the. Marine Corps was required
to advise all competitors of its (hstinct preference for disks over PCB's.

Thirdly, Tracor contended that the evaluation factors as liste(l in
the RFP w-ere misleading, in that it reasonably believed that the fac-
tors would be weighed in a maimer considerably different than they
were.

Subsequent to filing its July 9, 1976, document, Tracor received the
enclosures to the Marine Corps' Juhy 9, 1976 submission, which in-
cluded the technical evaluation and source-selection documents men-
tioned above. Based on its analysis of that information by letter dated
July 30, 1976, Tracor argued that: (1) the Marine Corps failed to
weigh the evaluation factors in accordance with preestal)lishe(l
weights; (2) the Marine Corps failed to disclose its preference for a
disk over a PCB ; (3) the Marine Corps used imnprO)er factors in its
evaluation of equipnient in the area of "ease of operation and mainte-
nance"; and (1) the Marine Corps' post-protest reconsideration did
not validate this otherwise invalid procurenuent. Based on other infor-
imiation. Tracor additionally argued that Motorola's technical proposal
(11(1 not meet the Marine Corps' specifications.

The Marine Corps responded, by letter dated August 16, 1976, and
concluded hiat the Motorola equipiilent Was te(l)mncally superior to the
Tracor equupnieiut and that such superiority justified the award to
Motorola at the higher cost.

By letter dated September 3, 1976, the Marine Corps informed our
Office that it was in the process of making a determination that it was
necessary to proceed with performance of the contract. By letter of
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the same date, Tracor was advised that Motorola was authorized to
proceed with contract performance.

For the reasons that follow, under four principal areas of eon
sideration, the protest is denied.

I. MISLEAI)INGEVALTJATION FACTORS
A. Relative importance of Nonprice Considerations
On pages 18 and 19 of the RFP, it was stated as follows:

EVALUATION FA(TOR'
Award will be made to that technically acceptable offeror vhose technical aiid

prhe proposal will be the most advantageous to the Government, price and otIer
factors considered. in order to be couidered acceptable, 1 echuical proposals must.
meet the requirements and criteria for technical proposals set forth in Section ('
herein, l)arti(ularly as they relate to the following

1. Technical Approach
a. The ability of the teleprinter to provide the symbol repertoire identified by

Appendix 1 of the Statement of Work.
b. The ability of the teleprinter to meet the requirements of paragrapbs :1.2

and 3.10 * lthru] 3.14 the Statement of Work.
c. The ability of the teleprinter to operate over the Input Power requirement

as specified.
d. The ability of the teleprinter to meet or exceed the reliability specified.
e. The ease with which the teleprinter can be operated and niaintained.
f. The ease with which the teleprinter and associated installation kit can be

Installed in the AN/TSQ—8$ and AN/TSQ—8i).
2. Organizational, Personnel and Facilities Approach
a. Previous experience in developing this particular type of equipment.
b. Qualification of l)ersonnel.
3. Completcocsx and thoroughness Of I/IC technical proposal.

Tracor contends that it reasonably assumed that the various factors
in the RFP were listed in descending order of importance; that is,
point 1 would be more important titan points 2 and 3, and 1)Oiflt 2
woul(1 be more important than point 3. Similarly, Tracor contends
that each of the sul)f actors within each point was listed in descending
order of importance. The record shows that. 1)oiflt 1, Technical Ap
proticli, was worth 46 points afl(l both 1)OilltS 2 and 3, Organization,
Personnel and Facilities Approach, and Completeness and Thorougli
miess of the Technical Proposal, respectively, were worth 1 poimits
each. Also, the subfactors of each point were not listed in deSeemi(hing
order of importance.

Tracor contends that, our Office has held that the failure of an RFP
to inform off erors of the relative importance of the evaluation factors
is contrary to the dictates of sound procurement policy. Further,
Tracor contends that it was I)reludiced because the subfactor "ease of
ol)eration and maintenance," where, it host the competition, was munch
more important than the RFP led Tracor to believe.

On the other hand, the Marine Corps contends that the RFP set
forth the evaluation factors in their relative order of importance, in
that point 1 was worth 46 points and points 2 and 3 were each worth
1S points.
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We have consistently recognized that ofterors should be advised
of the evaluation factors to be used in evaluating the proposals and
the relative weight of those factors, since competition is not served if
ofterors are not given any idea of the relative value of technical ex-
cellence and price. AEL Service Corp., 53 (Jomp. (ien. 800 (1974),
74—i Cli) 217; Signatron, Inc., 54 Comp. Gen. 530 (1974), 74—2 386;
PRC Computer Center, Inc., 55 Comp. Gen. 60 (1975), 75—2 CPD 35;
Group Operatio, Incorporated, 55 Comp. Gen. 1315 (1976), 76—2
CPI) 79. Similarly, paragraph 3—501(b) Sec. 1) (i) of the Armed Serv-
ices Procurement Regulation (ASPR) (1975 ed.) provides that when
an award is based oii technical and other factors, in addition to price
or cost, the RFP shall clearly inform off eiors of the significant evalua-
tion factors and the relative oider of importance that the Government
attaches to price and all such other factors.

Although it is clear that the language of the RFP does not meet
the "relative importance of evaluation factors" disclosure require-
ment of our decisions and the ASPR, since Tracor assumed correctly
that point 1, Technical Approach, was the most significant factor, and
since Tracor's and Motorola's proposals were essentially equal and
both scored near the maximum number of points on points 2 and 3, we
do not believe that Tracor was prejudiced by the RFP's failure to dis-
close the relative importance of the evaluation factors.

Tracor also contends that it was pr(judiced because the subfactor
"ease of operation and maintenance," where it lost the competition,
was, in its view, much more important than the RFP indicated. We
note that Tracor assumed that the evaluation subfactors were listed
in descending order of importance; however, there was nothing in
the RFP to provide a basis for Tracor's assumption. In addition, we
have held that there is no obligation to advise offerors of the relative
importance of evaluation subfactors, or to list such subfactors in de-
scending order of importance, if they are to be considered of equal, or
approximately equal, importance. 51 Comp. Gen. 272, 281 (1971),
modified on other grownd$, AEL Ser?'ice Corp.. supra. Since the cate-
gory, "ease of operation and maintenance," within point 1, Technical
Approach, was worth only 8 of 46 points for Technical Approach, and
since each of the siibfactors was approximately equal in importance,
we believe that the RFP properly advised prospective offerors of the
evaluation criteria to be applied, insofar as the technical evaluation
factors are concerned. Therefore, it is our view that Tracor has no
basis to assume that the subfactors were listed in descending order of
importance.

B. ReThtive Tmnorthncc' of the Price
The RFP provided that the award will be made to that technically

acceptable offeror whose technical and price proposal will be most
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advantageous to the Government, 'price and other factors considered.'
Tiacor contends thc RFP is defective in that it totally failed to advise
off erors of the relative importance of Price to the technical evaluation
factors of the Pl0CU1elIleilt. Tracor relies on our decision in S'gmt/oll,
hw., up1a, in which our Office stated that we believe that each olieior
has a right to know whether the procurement is intended to achieve a
minimum standard at the lowest cost or whether (ost is secondary to
quality. Tracor concludes that obviously cost was secondary to tech-
nical scoring in this procuiement and that it was prejudiced by not
being so advised in the RFP.

We believe that. Tracor's contention concerning the adequacy of
disclosure of th relative importance of price to the. technical evalua-
tion factors is untimely under subsection 20.2(b) (1) of our Bid Pro-
test Procedures, 4 (1.F.R. 20.2(b) (1) (197G), since the alleged im-
propriety was apparent prior to the closing date for receipt of initial
proposals. lID]! Sercices Company, B—180245, May 9, 1974, 74-1 (PD
2l7; honeywell Inc., B—184245, November 24, 1975, 75—2 (TI) i4(;
]!arin ]Iaiageinent Systein., Inc., B—185860, September 14, 1976.

C. The Alleged Undisclosed Preference for Disk-Type "Pallet"
The RFP provided that the teleprinter construction shall permit

rapid changes in code or language format such that the (lerodilig
circuitry necessary to change the signaling alphabet to the printing
alphabet can l)e readily changed by the operator. For the PUIl)O of
common identifiction among competing offerors, the device employed
to modify standard teleprinters in order to meet the code—changing
requirement was referred to as a "pallet." Offerors were required to
Provide for 25 different pallets. Offerors were permitted to select the
type of pallet l)rovided their choice met the. requirenw.nts of the RFP.

Tracor contends that the Marine Corps had a strong pIeferen(P for
the use of the disk-type pallet (offered by Motorola) over the PCB-
type pallet (offered by Tracor). Tracor bases its contention on a note
to the category of "ease. of operation and maintenance" contained on
the tabulation sheet l)rovided to each technical evaluator:

NOTE: Scoring shrnild be based primarily on the ease with which the operator
can (baDge operating "pallets."

Tracor argues that the Marine Corps' emphasis on ease of pallet
change in the "ease of Operation and maintenance" category would
clearly have a material effect on scoring in this category and such
scoring would favor a disk over a PCB. Further, Tracor (ontdilds
that the failure of the, Marine Corps to notify all competitors of
this important technical preference in the RFP had a prejudicial
effect on the competing offerors if the \Iarine. Corps did not deter
mine its preference until after the RFP had been issued, the RFP



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 71

should have been amended so that off erors could revise their proposals
to negotiate on a meaningful basis. In support of this contention,
Tracor cites our decision in Signatiort, Inc., supra, and our decision
at 50 Comp. Gen. 117 (1970).

The Marine Corps states the emphasis on changing pallets with
ease is logical in view of the purpose of the equipment. The Marine
Corps also states that it had no preconceived preference for a disk-
type pallet. It had a requirement for teleprinters to monitor codes,
and each offeror was expected to use available technology to meet
the requirement.

Our decision at 50 Comp. Gen. 117, supra, cited by Tracor con-
ceined an RFP issued by the Office of Economic Opportunity (OEO)
for a survey of minority manufacturing firms. There, the RFP (lid
not indicate that on-site observations were either expected or desired
or that such a procedure would be a factor for consideration in the
evaluation. One firm initially offered on-site interviews and observa-
tion. OEO believed that such information would be beneficial in
accomplishing its needs and it was willing to make additional payment
for the extra effort involved, but OEO did not advise the other offerors
of this preference during the negotiations. We concluded that the RFP
should have been amended so that all prcedures and information
deemed essential to proper performance of the contract would have
been shown, in order that the proposals and, their evaluation could
have been based on uniform requirements and criteria. We also stated
that:

When negotiations are conducted the fact that initial proposals may be rated
as acceptable does not invalidate the necessity for discussions of their weak-
nesses, excesses or deficiencies in order that the contracting officer may obtain
that contract which is most advantageous to the Government. We have stated
that discussions of this nature should be conducted whenever it is essential
to oI)tain information necessary to evaluate a proposal or to enable the offeror
to upgrade the proposal. * 50 Comp. Gen. at 123.

Tracor also relies on our decision in Sqnatron, inc., 8apra, which
concerned an RFP issued by the I)efense Communications Agency
(1)CA) for a simulation system to operate "simplex" but designed
to later provide for "duplex" operation. Signatron offered such a
system. Another firm offered a system with both "simplex" and
"duplex" operation. l)uring the evaluation of proposals, it was deter-
mined that "duplex" capability was immediately required. Since this
requirement was not conmiurncated to the other offerors, we con-
chided that such requirement should have been communicated to all
offerors.

Our situation is unlike the case in 50 Coinp. Gen. 117, supra, where
the Government changed its requirements during the negotiations,
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and the case in iqiutf1'oi. where tile Governuient change(l its re
quirenlents during the evaluation of proposals. lien', the Marine
(1orps' requirement was unchanged. Both proposals were a('ceptal)le
and satisfied that requirement, using two distiiict t ate-ol -t w irt
approaches. Both 1)IopoStllS were evaluated against the fact ois state(l
111 tile RFP. We can only conclude that the fimdanientai principle
of competitive negotiation that the agency treat all offerors equally
was not violated by the Marine (trn'ps ill this procurement. Accord-
ingly, we must conclude that tile Marine Corps had no duty to amend
the RFP to specify a disk-type pailt't.

II. BASIS OF AWARD

Tracor argues that tile award imist go to tile lirni making the lowest
offer, regar(liess of the (litIeIence in technical scoring, as long as the
1)1'01)OS1iS ale acceptable. Tracor relies on the following language in
Part I. Section C, "INSTRUCTION, CONI)ITIOXS ANI) No
TICES TO OFFERORS," of tile TiFP:

A'EVGLE 4TVARD
It is the Government's intention to make one award, as a lot, to the firm

submitting the lowest evaluated acceptable offer.
Tracor concludes that since both I)l'oposais were ac ceptal)he. it, as the
lowest offeror. was entitled to the award.

The Marine Corps contends that the purpose of the ahovequoted
language was to notify offerors that only one award would be made.
Tile Marine Corps further contends that the following language fioin
Part II, Section I), "EVALUATION ANT) AWARD FA(1TOIIS,"
clearly informed offeroi of the, basis for award and evaluation:

EVALUATION .FACTOR
Award will be iiiade to that technically acceptable offeror whose tutlinu'al and

price proposal will be the most advantageous to the Government, prue and
other factors considered. '
Also, the Marine Corps notes that the REP contains an Order of
Precendence clause winch renders first priority to the Sciledule in the
resolution of solicitation inconsistencies.

We believe that. tile single award section ("tile lowest evaluated
acceptable oiler') is inconsistent with tile evaluation factors sectioii
("most. advantageous to tile Government, price and other factors con-
sidered"). Under tile 1)i'ovisions of the Oider of Precedence clause of
tile RFP siwil inconsistency should ilave been resolved in favor of tile
evaluation factors section because it is in tiìe scile(hlle of the RFP,
WiliCil had first 1)liOrity. Therefore, we agree with the Marine ('nips'
position on this issue.
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III. ERRORS IN EVALITATION
A. Failure to Weigh Factors as Intended

After the conference at our Office, the Marine Corps released
information concerning its intended method of scornig the teciuncal
evaluation factois and the results of such scoring.

Tracor contends that the Marine Corps averaged each evaluator's
score without co1si(lering relative importance of factors and then
averaged the four evaluators' unweighed averages to arrive at the
technical score of 88.35 for Tracor and 93.45 for Motorola. Tracor
thus argues that this erroneous computation of scores resulted in the
Marine Corps believing that the technical (hffernce between proposals
was approximately 5.1 penelit. Based upon our calculations, the
piper coniputation should have resulted in scores of 87.98 for Tracor
and 93.13 for Motorola, which we note results in a difference between
1)roPosalS of 5.15 percent or ap)roximately the same amount as the
computation used by the Marine Corps. Accordingly, we cannot pci
ceive that Tracor was prejudiced by the erroneous computation of
scores.

B. Failure to Recognize Ribbonless Operation Capability of Tracor
Init in Scoring

1)uring the evaluation of proposals, the Marine Corps' evaluators
mistakenly believed that the Tracors teleprinter did not have ribbon-
less operation capability. When the Marine Corps recognized this
capability after award, it reevaluated f lie Traor proposal and con-
chided that such capability did not substantially affect its source
selection decision because of the other advantages of the Motorola
proposal in this area. The evaluators scored the ribbonless operation
capability within the "ease of operation and maintenance" category,
which was score(l l)efore award as follows

Motorola Tracor
Evaluator M 50 70
Evaluator B 100 95
Evaluator J 100 25
Evaluator C 95 5)

Total 345 240

Average 86. 25 60. 00

The record does not indicate the precise relative weight of ribbonless
operation to other factors within this category. Neither is there any
indication that additional scoring was I)erforflied by the Marine
Corps after award.

230—327 0 — 77 — 4
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Trii (01 contends that all accurate scoring of this factor should result
in an upward adjust nwnt of Tracors score and e dowiiward a(IJust
ment of Motorolas score I)ecause the Tracor unit can 1)rillt with a
ribbon or without a ribbou on ribbonless iml)aet paper wlwreas the
Motorola unit cauiiiot print with a ribi)On.

While it may he that consi(leration of the 'rnicoi units ribluoii
less ol)eration capability would have improved its relative standing
111 tile technical evaluation, it is not the function of our Office to
evahiate I)rOl)OSalS in 0l'(tel to determine which should have been
selected for award. The determination of tile relative merits of pro-
posals is tile respoiisibility of the contracting agency, since it iiiuist
bear tile burden of any difficulties incurred by reason of a defecti\ e
evaluation. Accordingly, we have held that procuiriuIg officials enjoy
a reasonable degree of discretion in the evaluation of pi'oposuis and
that such determinations are entitled to great weight and must not be
disturbed unless showii to be arbitrary 01 ill ViOllitiOll of p1'o(1ir(
luient statutes o:i regulations. yste ill Ino'',tum C( J( l(fo/iit
Coip., B—Th5)33, Juiie 80, 1976, 76—i (TI) 426, and decisions cited
therein.

here, the Marine Corps hIllS acknow'ledged that rF1.,t(oI.S relative
standing in the technical evaluation has iml)roved but because the
riiiboiiless operation capability was only one of several advantages
origmahly thought to favor the Motorola l)10P0Si1l, tile Marine Corps
concluded that Tracor's iinproveu technical 1iositioii was not suffi
cient to overcome Motorola's position in tile ease of operation 1111(1
maintenance" category. We have examined the RFP's evaluation
factors, the instructions to the evaluators, and the CVIII nators' score
sheets. and on that basis we cannot conclude that the Marine Corps
acted arbitrarily.

C. Xo Valid Hasis To Justify Award At higher Cost
Our Office hillS upheld awards to concerns submitting technically

superior proposals. although the awards were niade at costs higher
than those pi'oposed in technically inferior p1ol)oSals. See, e.g., 5
Conip. Gen. 858 (l97) ; Tiweoi'Jitco, Jic., 54 (1omp. Gen. 896 (1975),
75—i Cr1) 53. The Marine Corps believes that the award to Motorola
at a higher cost is justified because tile following advantages of the
Motorola technical approach substantially Oultweigil the price
difference:

(1) Operational Advantages
(a) Time Motorola teleprinter uses a coding disk to change from one code

reception to another where the proposed Tracor teleprinter uses a prititcd
circuit hoard (P('B) The simplicity of changing a disk Vrovides ease of opera-
tion not provided by the PCB. Sueh ease of ol)eration insures that the (ode (un
he changed (jiiickly in tactical scenarios where the eluiprneIlt will he iitiliin'd
and the operator will be subjected to stress.
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(b) The teleprinters will be utilized in mobile shelters in a tactical environ-
ment. T)ne to relative size, the disk will be easier to store in quantity than
the PCB making it easier to have available assets near the user.

(2) Maintenance Advantages:
(a) The Motorola teleprinter has fewer moving parts in the print head

than the Tracor teleprinter resulting in less maintenance at the user level as
well as at higher levels of niaintenaiice.

(b) A damaged Motorola disk can be re-established in the field whereas a
damaged Tracor PCB would have to be evacuated to a maintenance facility or
the manufacturer.

(i) Simplicity of Pallet Change
Tracor contends that the Marine Corps' conclusion that a disk can

be changed more simply than a PCB is based on generalized informa-
tion and not on concrete facts. Further, Tracor contends that it was
placed at a competitive and unfair disadvantage, due to the fact that
the evaluators asked for and received a Motorola disk from the Army
during the evaluation.

As noted above, we have consistently held that procuring officials
enjoy a reasonable range of discretion in the evaluation of proposals
and in the determination of which off eror or proposal is to be accepted
for award. Fief(i JIan.agerne'nt Sevices Coip., B—185339, May 28, 1976,
76—1 CPI) 350, and the decisions cited therein. Here, it appears that
the Marine Corps bases its conclusion on its judgment that an operator
may attempt to insert a PCB upside down whereas such error is not
possible with a disk; therefore, on the whole, the Motorola approach
was believed to be more simple. We must conclude that the Marine
Corps' evaluation is based on the reasoned judgment of its source—
selection l)ersolIlIeI in accordance with the established evaluation
iactors.

Furthermore, we do not believe that Tracor was prejudiced by the
evaluators examining a Motorola disk. Clearly, there was no need for
the evaluators to request a Tractor PCB because PCB's have been very
common for many years.

(ii) Pallet Storage Characteristics and Field Reprogramming
Capability

WTitli regard to relative pallet storage characteristics and the Moto-
rola (hsk's field reprogrtuiiming pability, Tracor contends that
neither of these criteria was listed in the. RFP as an evaluation factor
and it is improper to use unstated evaluation criteria in determining
acceptability or ranking of proposals.

The Marine Corps states that both of these considerations are within
the purview of the subfactor, "ease of operation and maintenance."

As stated earlier, an RFP must advise offerors of all the evaluation
factors and the relative importance of each. Further, in our decision,
A]i'L Service Corp., supra, it was held that while offerors should be
informed of the relative weights of main categories of evaluation
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factors, the relative weights of siibcriteria, if "definitive" of main
criteria, need not be disdose(l. We have not. held that cle1Ifr/,t. of sub-
criteria need to be disclosed. In the circumstances, it is our view that
the pallet storage characteristws and disk field reprograinnung capa-
bility are within the purview of the snbfactor, "ease of operat iou and
maintenance.-' Accordingly, we niust conclude that the evaluation fa(
tors hsted in the RFP by the Marine COrps were rcaSona})ly sufficien
to advise offerors of the technical basis for award.

The Marine Corps indicates that neither of these features was scored
l)y the evaluators but 1)0th features were couisidered by the PrO(ure
1nent Review Board. Tracur contends that the Boar(l 5110111(1 not havc
been permitted to consider a technical feature which was not scored
by the technical evaluators.

We have held that technical pomt. ratings are useful as guides for
intelligent decision-making in the procurement proess, but whether a
given point spread between two competing proPosuis indicates Inc sig-
nificant superiority of one prOl)OSal over another depends upon the
facts and circumstances of each procurement and is primarily a matter
within the discretion of the procuring agency. ci'e// A Th Ptiif/. J(..
55 Comp. G-en. 1111 (197(i), 7(i—1 CPD 325, and the decisions cited
therein. 'We have also held that technical evaluation narratives may
well be indicative of whether one. l)t'opos is technically superior to
another and sholll(l be considered h source—selection officials. J'PS(7O,
Imm'poPilfed, B—18381(i, November 91, 1975, 75- -2 CPT) 338. We have
further held that selection officials are not bound by the recomunenda—
tions made by evaluation groups, even though such groupS would have
the technical expertise relevant to the technical evaluation of proposals.
Bell Aeropiiee (o., 55 Comp. Gen. 244 (1975), 75—2 CPI) ifiR; 52
Comp. Gen. (iSO (1973). Accordingly, it was for the Procure-'
inent Review' Board to consider technical features of ii'oposui1s even
though such features were not scored by the teclmical evaluators.
Jlathue Jfanuigement Sytein, Iue., .sUP(7.

(iii) Printhead Design
The Marine Corps indicates that the Motorola printliead has fewer

moving I)tlrts than the. Tracor unit and in its judgment the Motorola
design will result in less maintenance at the user level. Tracor contends
that its teleprinter has fewer total parts and that its design will result,
in easy maintenance at lower cost. Additionally. the Marine Corps con-'
chided that the Tracor printhead, which receives 1)rifltiflg impulses
through a "flying" cable, was not as rugged as the Motorola al)I)r011c11.
Tracor contends that the printhead clesigui was a very minor item and
no portion of the point, score differential should be attributed to this
feature..
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It is clear that the Marine Corps made its source selection based in
part on its view that the Motorola printhead design was technically
superior to the Tracor design in the area of ease of maintenance. It is
also clear that the Marine Corps was justified in using that criteria
in its evaluation since all offerois were advised that ease of mainte-
nance was an evaluation factor. Although Tracor does not agree with
the Marine Corps' technical judgment on this point, we have reviewed
the record and we cannot say that the Marine Corps acted arbitrarily
or unreasonably in its evaluation of this point.

Accordingly, we believe that the award at higher cost was justified.

I). Motorola Proposal Does not Meet Security requirement of RFP
Tracor states in its letter dated July 30, 1976, that the Motorola

approach to code security—which leaves some of the classified code in
the printer when the disk is removed—as described in the GAO con-
ference on July 1, 1976. does not comply with the requirements of
item 4, block 12 of amendment 0003, dated September 5, 1976, of the
RFP. The Marine Corps states that the Motorola approach complies
with the Statement of WTork requirements of the RFP and, in its
technical judgment, no information on classified codes can be obtained
from the printer without an appropriate disk.

We l)eheve that Tracor's contention is untimely under subsection
20.2(b) (2) of our Bid Protest Procedures, 4 C.F.R. 20.2(b) (2)
(1976),since it appears that the basis for protest was known on July 1,
1976, and was not filed in our Office until August 4, 1976, more than
10 working days after the basis for protest was known.

IV. INITIAL IMPROPER. EVALTTATIOX
After Tracor's protest, the Marine. Corps noticed that the initial

award to Motorola was based on factors not mentioned as evaluation
criteria in the RFP. The Marine Corps then reevaluated the proposals
based on the evaluation criteria in the RFP and again concluded that
the technical advantages of Motorola's proposal outweighed the price
differential. The rationale for again selecting Motorola was outlined
in the Marine Corps' report to our Office dated May 28, 1976.

Tracor contends that the reconsideration does not validate the other-
wise invalid procurement, and that: (1) the Marine Corps has offered
no evidence regarding the reconsideration; (2) the reconsideration
could not possibly have cured all the defects; and (3) the Marine
Corps is asking the GAO to rely on the propriety of its reconsidera-
tion, based on verbal assurances, although no contemporaneous doc-
timents are presented to record and sU1)pOit the reconsideration.

With regard to Tracor's contentions (1) and (3) concerning the
necessity for contemporaneous documentation to record and support
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an evaluation or reconsideration, our decision in JutOIiUffe(1 //t:ifl8
(Yoip.. B—184835, February 23, 1976, 76—1 (TI) 124, rehed on by
the Marine Corps, held that the time of preparation of the report
to justify acceptance of a higher—priced, liigher—score(l oiler does not
affect the substance of the justification. 'We also stated that the re
quirement is pro('e(lural in nature and does not aflect the validity of
an award if a proper basis for the award existed.

Tracoi also argues in (2) that the reconsideration in May 1976
could not have cured all the, errors because it was not until July 1976
that the \Iarine Corps first recognized the ribbonless operation capa-
bility of Tracor's proposal and Tracor first l)ointe(i out at that time.
that. the technical scores were improperly computed. The Marine Corps
indicates that a third reconsideration took place after it learned of
the, Tracor imit's ribbonless operation capability and that this resulted
in a determination that award to Motorola was again justified. The
rationale for this decision wai expressed in the Marine Corps' letter
dated July 9, 1976. Since, as discussed above, we conclude that the
erroneous computation of technical evaluation scores and the failure
to initially recognize the ribbonless operation feature. did not result
in material prejudice to Tracor, it is our view that the Marine
Corps' reports of Fay 28, July 9, and August 16, 1976, provide
adequate documentation to record and support award to Motorola.

While we have denied Tracor's protest, we are bringing to the atten-
tion of the Marine Corps the various deficiencies noted in its han-
dling of this procurement for corrective action in future iiocure-
ments of this nature.

(B—182337]

Contracts—_Negotiation—Requests for Proposals—Master Agree-
ments—Use of List
Department of Agriculture's proposed use of master agreements for prequaiify-
log firms to compete for agency consulting requirements is tentatively approved.
since it is not unduly restrictive of competition Imt may actually enhance
competition in situations where small firms otherwise might not be able to
compete.

In the matter of Department of Agriculture's use of master agree.
inents, November 9, 1976:

The 1)epai'tment of Agriculture has requested an advance decision
concerning the propriety of its I)ropoSed procedure for pieqitalifying
offerors in coniTection with the procui'ement of consulting services.
The current proposal reflects a modification of a l)re.ViOllSly l)mPsed
systeni which was adjudged by this Office to be unduly restrictive iff
cOIlil)Ofition in Depai'trn.ent of Aqrkultui'e's Uw of Jfaitei Apv'e-
men!, 54Comp. Gen. 606 (1975),75—1 CPD4O.
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Fiider the T)epartnient's original proposal, i-year "master agree—
ments" for coirsultiiig requirements would be entered into with the 10
firms which, based on their proposals, were found to be the most quali-
fied in each of eight subject matter areas. Each agreement awarded
would not obligate a firm to provide any particular services, but only
firms having such agreements would be eligible to submit proposals to
fulfill the Department's consulting needs in the particular subject mat-
ter areas. Since other firms would be ineligible to compete, the 1)e-
partment would be assured of receiving no more than 10 proposals for
any requirement from offerors possessing the capability to perform
satisfactorily. We found that the 1)epartment's "sole justification for
use of the Master Agreement was administrative expediency," and
that this was not a legitimate basis for restricting competition by
prequahhcation.

The T)epartinent now proposes to modify its previous proposal in
the following fashion:

1. cli qualified firms in each of the desired skill areas will receive
an award of a master agreement.

2. procedures will be issued which will stipulate that solicita-
tions to (lualifiecl firms will request proposals containing only:

a. the plan for conduct of the. study
b. the specific staff to be assigned
c. the price and delivery terms

3. annual evaluation to assure that the procedure is accomplish-
ing the objectives.

The T)epartinent notes that it could enter into a requirements-type
contract with one or a few finns to nieet all consulting needs for a
period of a year. However, while competition would be maximized for
the award of this contract, there would be no subsequent competition
for individual project requi cements, in addition, the Department
states that under the present system corrtracting officers are under
constant pressure from the program managers to take "irregular
shortcuts," such as sending out a limited muuber of requests for pro-
posmils and allowing a very short time for return of proposals, in order
to "get a job started." Although the Department says that its contract-
hug officers are withstanding those pressures, it believes a change in
the present burdensome system would enhance competition.

In this regard, the Department notes that in Department of Health,
Jfduc,t;ou cml H c/fair N 1186? of basi'r on/rung type agreement pro—
eedu;re, 54 (1omp. Gen. 1096 (1975). 75.1 (TI) 392. we tentatively ap-
proved the limited use of a procedure similar to that proposed here
where, based on the exigencies of the procurement situation, award
might otherwise be made without any competition because we thought
it likely that competition would be enhanced.
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As indicated in our earlier decision in this matter, the procurement
statutes ahl(l regulations require procuring agencies to obtain maxi-
mum competition consistent with the nature and extent of the serv-
ices or items being procured. See 54 Comp. Gen. 606. 608, 811/flY!. how-
ever, the procuring agencies "are vested with a reasonable degree of
discretion to deterniine the extent of competition which may be re-
quired consistent with the. iieeds of the agency," 50 Comp. Geii. 542,
544 (1971), and we have upheld a variety of restrictioiis upon conipeti-
tion, including prequalification pocedures when their use was ade-
quately justified so as not to impose any undue restrict-ions on competi-
tion. See, e.g., 36 Comp. Geii. 809 (1957); B—135504, May '2, 1958; 50
Comp. Gen. 542, mtpra; 54 Comp. Gen. 1096, upra. In objecting to the.
Department's proposal to use master agreements, we found that it
would be unduly restrictive because, for reasons of administrative cx
pediency, it "would exclude. a potential offeror upon a general finding
as to the relative qualification of that firm to perform," while. under
legitimate. prequalification Procedures (such as Qualified Products
List and Qualified Manufacturers List) "disqualification is based
on a determination as to a potential offeror's ability to furnish the par-
ticular item needed by the Government c'•" 54 Comp. Gen. 606,
8117flW,at 609.

Fnder the Department's proposed revised procedure, however, mas-
ter agreements will be entered into with all qualified firms, not only
with the 10 best qualified as originally intended. Furthermore, it ap-
pears that under the revised procedure competition will be. enhanced
since (1) we understand that small firms that could not compete for
a large requirements-type contract would be able to compete for the
individual project requirements arising during the year; (2) the costs
of responding to subsequent solicitations for particular projects will
be reduced; and (3) the pressures for curtailing competition because.
of the delays inherent in soliciting and evaluating a large number of
proposals for each project will be eliminated.

We believe this revised approach would not be. unduly restrictive
of competition. In approving the Department of Health, Education
and Welfare's (HEW) proposed prequalification procedure, we noted
that HEWT proposed to limit the use of the. procedure "to an area where.
in all likelihood award on a sole source basis would otherwise l)e made"
and held that "[i]n this context hEW's prequalification procedure
which will assure. a source of competent off erors from whom proposals
can be elicited in a short timeframe. should in fact enhance competi-
tion." 54 Comp. Gen. at 1099—1100. Similarly, we believe that Agri-
culture's revised proposal, which appears to be fair and reasonable.
and, if properly administered, should enable responsible firms to qua!-
ify for master agreements without any undue difficulty, should also en-
hance competition.
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We point out that before the proposed use of master agreements
is implemented, detailed regulations and/or procedures governing the
prequalification system should be developed. See 53 Comp. (len. 2O)
(1973). Moreover, because the Small Business Administration (SBA)
has the statutory authority to determine the capacity and credit of
small business concerns to perform a Government contract, 15 IJ.S.C.
637(b) (7) (1970), the procedures should provide for referral to SBA
of any case involving a small business firm found not to qualify for a
niaster agreenient by reason of its lack of capacity or credit. See
B—152757, July 15, 1964.

For the foregoing reasons, we will interpose no objection to the I)e-
partment of Agriculture's implementation of the master agreement
procedures at this time. We do, however, reserve the right to recon-
sider its propriety based upon review of the Department's experience.

(B—186998]

Appropriations—Availability—Invitations—Change of Command
Ceremonies—Coast Guard
Government payment of expense of printing invitations to Coast Guard change
of command ceremony is proper since ceremony is traditional and appropriate
observance, and printing of invitations may be considered necessary and proper
expense incident to ceremony.

In the matter of the availability of funds for printing invitations to
Coast Guard change of command ceremony, November 9, 1976:

Mr. K. A. Mill, an authorized certifying officer of the United States
Coast Guard, Department of Transportation, has requested our ad-
vance decision concerning the propriety of certifying for payment a
voucher in the amount of $61, for printing by a commercial printer
of invitations to a change of command ceremony for a Coast Guard
vessel, the USGC Confidence. The printing was authorized by the
Commanding Officer of the FSCGC Confidence. Payment would be
made from appropriations authorized for U.S. Coast Guard operat-
ing expenses.

Printing of any document or matter by any agency or establishment
of the Government is not allowed unless it is authorized by law and
necessary to the public business. 44 U.S.C. 1102 (1970). Printing
meeting these requirements may be purchased directly from com-
mercial establishments, rather than from the Government Printing
Office (GPO). if commercial printing is more economical, or if the
GPO is not able to execute the order. Usually, the agency desiring
commercial printing must secure authorization from the GPO. 44
U.S.C. 504 (1970). However, commercial printing may be procured
without such authorization if: (1) it is not of a continuing repetitive
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nature; (2) it is not conducive to the establishment of an open-ended
indefinite quantity contract; (3) it cannot be ordered against existing
GPo contracts; and (4) it costs less than $250 per line item. Govern-
ment Printing and Binding Regulations, 48—2 (1974).

The printing of invitations in this case appears to meet these regu-
latory requirements for using a commercial establishment without
GPO authorization. The crucial issue, then, is whether the. printing
of invitations is authorized by law and necessary to the public busi-
ness of the Coast Guard, as required by 44 U.S.C. 1102 (1970).

In B—122515, February 23, 1955, we allowed invitations to official
State I)epartment functions overseas to be paid for with appropriated
funds. however, the appropriation charged in that. case was for repre-
sentation expenses, specifically including costs of official entertaining.
We did not allow the cost of printing similar invitations to be paid
from appropriations for representation expenses in 42 Comp. Gen. 19
(1962). The decision in that case turned on a specific State 1)epart-
ment regulation prohibiting the use of representation allowances for
printing or engraving. The special circumstances in both these cases
prevent generalization of either result. to the present case.

In 13—11884, August 26, 1940, we allowed payment for the printing
of invitations to a Government cornerstone ceremony, as an expense
necessarily incident to the ceremony. Payment of expenses for corner-
stone ceremonies and for building dedication ceremonies is allowed
because such ceremonies are traditional practices associated with the
construction of public buildings. See 53 Comp. Gen. 119 (1973).

Changes in command occur within the Armed Forces, including the
Coast Guard, when a commander is transferred or retired, and a new
officer takes command. VTe have been advised informally that cere-
monies in observance of changes in command are a Coast. Guard tradi-
tion of long standing, although they are not specifically aflthorize(1 by
statute or regulation. Just as building dedication ceremonies are con-
sidered to be a ProPer way of commemorating the. completion of public
buildings, so a ceremony may be, a propel way of observing a change in
command in the Armed Forces. Since our Office has allowed appropri-
ated funds to be used to pay for the, printing of invitations as an ex
pense necessarily incident to cornerstone ceremonies, it appears proper
to allow appropriated funds to be used to pay for the printing of in-
vitatiojis to cliane in command ceremonies.

Mr. Mill noted, in his letter to us, that several of our decisions had
not allow-ed the printing of greeting cards or calling cards at Govern-
ment expense, and that these decisions might. preclude payment in the.
instant ease. The prohibition against printing greeting cards and
calling cards at. Government expense is well settled. 47 Camp. Gen.
314 (1967); 41 iii. 529 (1962); 10 Comp. Dec. 506 (1904); B- -156724,
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July 7, 1965; decisions cited in those cases; and Government Printing
and Binding Regulations, Para. 20 (1974). These decisions are based
on the rationale that greeting cards and calling cards are inherently
personal in nature. For example, 10 Comp. 1)ec. 506, 507 (1904),
which denied payment for calling cards stated:

An officer's appointment or commission is the legal evidence that he holds such
office or place. If for convenience he desires other evidence of such fact, this is not
a legal necessity, but a matter of mere personal convenience, for which he should
personally pay * *

• In our view, invitations intended to procure the attendance of ap-
propriate people at an official Government ceremony are not inherently
personal, as are greeting cards and calling cards. B—11884, siipra.
Therefore, the voucher may be certified for payment if it is otherwise
correct.

(B—187288]

Bids—Mistakes——Nonresponsive Bids—Correction Improper
Mistake-in-bid procedures are not applicable to correct a nonresponsive or
ambiguous bid in order to make it responsive.

Bids—Omissions-—-Failure to Bid on All Items
Notation "N/A" next to invitation for bids item for which price is required
can reasonably be interpreted that bid price is not applicable or that bid price
does not include item. Under circumstances bid must be rejected because bidder
could not be contractually bound to deliver item.

In the matter of the Bayshore Systems Corporation, November 9,
1976:

Bayshore Systems Corporation (Bayshore) protests the rejection
of its bid under IFB LGM—6—8136—1 which was issued by the Federal
Aviation Administration (FAA), Department of Transportation. The
solicitation was for the acquisition of portable instrument landing
system receivers and ancillary items. Of the nine bids received, Bay-
shore was the apparent low bidder, but its bid was rejected as non-
responsive to the requirements of the IFB.

The IFB stated that award would be made on the basis of the
lowest aggregate bid for all items and to be considered responsive,
the bid must contain prices for all items except for two items which
are not relevant here. Bayshore inserted a "N/A" for item 3(e) and
did not otherwise quote a price or indicate there would be no charge
for this item. Bayshore contends that its "N/A" was a clerical error
and it intended to insert "N/C" to indicate no charge for the item.
Bayshore states that the contracting officer, UOfl being informed
of the mistake prior to award, should have obtained verification and
permitted correction. It further contends that the failure to price
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the item or indicate no charge is a minor informality because its
significance as to price, quantity, quality or delivery is trivial (less
than .002 percent of its bid price) when contraSte(l to the total of the
SuI)1)lies being 1)rocured.

The niistake-in-bid procedures are iiot apphcabhe to correct a non
resl)oIisive bid in order to make it responsive. Gei,'i'afE7ectpu (tom—

pany. B—184873. May 4, 1976; 76—1 (TI) 298. The responsiveness of
Baysliore's bid must be determined from the bid itself without refer-
ence to extraneous aids or explanations regarding Bayshore's inten-
tions. I'auii d 6i'iffih Company, Iue.. B—183797, March 16, 1976, 76 -1
CPD 178.

In 45 Comp. Geii. 221 (1965) this Office held that the notation
"N/A" meaning 'not applicable" was reasonably susceptible to two
ineanings—either that a bid price is not applicable or that the bid
price does not include the item notated with a "N/A." That ('iSC
involved a two-step procurement where the second step solicitation
stated that if the bidder failed to price or enter a specific response to a
data item, it would be considered that the data would l)e furnished as
part of the total consideration. The technical proposal submitted
for the first step made it clear that the bidder intended to deliver
the data item iiext to which in the second step lie had iiiserted a
"N/A." This Office concluded that under these circumstances, the
bidder was contractually bound to deliver the data and that, therefore,
his notation "N/A" could be waived as a minor irregularity not
affecting price, quantity or quality.

however, the facts of the instant case are quite different. Although
the IFB required a price for item 3 (e). it provided for no presunip-
tions in the case of a failure to insert a price or specific response for
the iteiii. There was no previous technical l)roposal making it clear
that the item would be dehvere(l as l)art of the total consideration.
In our opinion, acceptance of Bayshore's bid as submitted would not
have contractually bound Bayshore to provide the, master patterns
required by item 3(e). It was, therefore, an ambiguous hid, at best,
and its rejection was required. 51 (1omp. Gen. 543 (1972).

To have permitted Bayshore to correct its bid after bid o)ening
and the exposure of all bid prices would have been prejudicial to
the fully resl)onsive and l'eSl)OflSible bidders and would compromise
the, integrity of the competitive bidding system (lespite the immediate
economic advantage which might accrue to the Government. While
it may be that an error was made in Bayshore's bid, such error was in
no way induced by the Government, and the responsibility for the
preparation and submission of its bid rested solely upon Bayshore.

Accordingly, the protest is denied.
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(B—186218]

Officers and Employees—Training—Expenses——Travel and Trans-
portation
Relocation allowances paid to employee transferred for training PUF1)05P5 are
strictly limited by 5 U.S.C. 4109. Fact that cognizant agency officials erroneously
authorized reimbursement of expenses beyond those permitted by statute will
not form basis for estoppel against Government. Although estoppel has been
found in some cases where there is contractual relationship betwcen Government
and citizen, same doctrine is not applicable here because relationship between
Government and its employees is not contractual, bnt appoiiitivt in strict
accordance with statutes and regulations.

In the matter of William J. Elder and Stephen M. Owen—relocation
expenses—transfers for training, November 10, 1976:

This matter arises from a request for reconsideration of our Trans-
portation and Claims Division letter, DWZ—2616543-l)RM B, of
January 6, 1976, denying relief from the overpayment of relocation
expenses to Mr. William J. Elder.

In August 1974, Mr. Elder entered the Civilian Logistics Intern
Program, as a Safety Specialist. His initial duty station was Ports-
mouth, Virginia, and his organization was the Navy Fieet Material
Support Office, Logistics Intern I )evel opment Center, Mechanicsburg,
Pennsylvania. On September 25, 1074, Mr. Elder was issued a travel
authorization authorizing his transfer from Portsmouth, Virginia, to
the Naval Sea Systems Command Safety School, Bloomington,
Indiana, for training, with a reporting date of December 2, 1974. On
this travel order Mr. Elder was authorized reimbursement of the
following expenses:

a house-hunting trip;
temporary quarters allowance for 10 (lays;
miscellaneous expenses;
dependents travel expenses; and
shipment of household goods.

Mr. Elder was given a $1,700 travel advance.
On .January 26, 1975, Mr. Elders travel claim was settled, and he

was allowed reimbursement, inter elk, for the following items:

temporary quarters $218. 75
miscellaneous expenses 200. 00

dependents per diem 78. 12
house-hunting per diem 251. 56

house-hunting transportation 394. 94

By letter of September 13, 1975, from Mr. Larry A. Webb, Director,
Logistics Intern Development Center, Mr. Elder was advised that Un-
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der the provisions of paragraphs C3052 and C4102 of Volume 2 of the
Joint Travel 1{egulatioiis Jrf) he should not have been reinilonsed
for temporary (putters, iniscel I aneous eXI)enses, del)eu(ieIits (hich i.
and house—hunting expenses, and that he was indebted to the ( k'overn-
ment iii the total atnoimt 01 $1.1-i3.3.

During approximately the same permd of time, \Ir. Stephen M.
Ow'en. now deceased, was also partiipaiit iii the Civilian Logistics
Intern Program. and was also transferred to Bloomington, Indiana,
for training, lie was also authorized, by a travel authorization issued
July 9-1-, 1971, the full range of reinibursenient granted to Mr. Elder.
When his travel dana was settled on November iS, 197-t, he was re
imbursed, l/d h i- cil/a, for the following expenses

temporary (luarters $131. 25
miscellaneous expenses 100. 00

By letter of September 13, 1975, from Mr. Larry A. Webb, Mr. Owen
was also told, for the same reasons given Mr. Elder, that lie should
not have beeli paid the above listed expenses, an(l that lie was ill(leh)ted
to the Govermnent in the total amount of $231.25. lYe have been ill—
formally advised by Mr. Webb that Mr. Elder and Mr. Owen were
the oiiiy participants in the Civilian Logistics Intern Program to be
first authorized and paid these expenses, then advised that the autiiorh
zations were improper, and that they were iiidebted to the Government.

By letter of November 14, 1975, s1r. Elder applied to our Claims
I)ivisjoii for relief from the debt stated above. Relief was denied in the
,J anuarv 6, 1976 letter cited earlier. [lv letter of February 5, 1976. fimii
John M. Irvine, Esquire, T)irector of the Student Legal Services. Iii
diana Fniversitv, Mr. Elder requested reconsideration of the ,Jauuary
(1 letter. By letter of November 14, 1975, Mr. Owen sought relief from
our Claims T)ivision. his request was still pending when it was coia
i)ined with Mr. Elder's case for decision and further action.

There does not seem to be any question that Mr. Elder's find Mr.
Owen's assiunnients to BTooniinrton, mdi anti, were j)l'iIiial'ily for the
P"P°' of training. Payment of travel and transluatat ion expenses
relating to exten(led periods of trainiug is governed by S U.S.C. 1109
(1970), which provides in l)ei'tinelit part that:

(a) The head of an agency ' C 'a may- —
'I * C- C' C

(2) pay, or reimburse the employee for, all or a part of the iit'n'ssary E'XPt'1I5('5
of the training ° C including among the expenses flit' necessary cOsts of- -

(A) travel and per diem instead of subsistence under siil)claii)lt'r I of
chapter aT of this title 'a 'a 'a

(Ii) transportation of immediate family, household goods and personal
effects, packing, crating, temnporanlv storing. draying, and unpacking under
st'tioii ii724 of this title C C C when the estimated costs of transportation
and related services are less than the cstimated aggregate ncr diem pa'ments
for the period of training 'a
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The statutory provisions were implemented by paragraphs Cl 102 and
(J3052 of Volume 2 JTII. Those sections provide, in pertinent part.
that:

04102 MOVEMENT INCIDENT TO TRAINING OR INSTItUCTION
1. GENERAL. A permanent change of station may be authorized for employees

who are assigned for training in Goverument or non-Government facilities ,see
par. 03032). This authority may be used only when the estimated costs of noun]
trip transportation for dependents and household goods are less than the esti-
mated aggregated per diem amount payable during the period of assignment at
the training location. '

2. INTERNS AND TRAINEES. In cases involving 'the permanent change-
of-station movement of au "intern" or 'trainee,' it is necessary to determine
Vhether the purpose of the move is primarily for "training" or primarily for
the "performance of work." if the assignment is determined to be primar-
ily for training, the provisions of par. 03052 apply. (Change 75, 1 )eceniber
1,1971)

C3032 ATTENDANCE AT TRAINING COURSES
0 *

2. OTHER THAN TEMPORARY DUTY ASSIGNMENT
a. General. To the extent of the authority provided in 5 U.S. Code 4109, which

allo\vs transportation of all employee's family and household goods in lien of iwr
diem payments, tile conditions in subpars. 0 and c will apply. The pnvisons
of this paragraph do not authorize tile following

1. payment of per diem to employee's dependents for travel incident to
training assignments nuder par. 04102

2. round trip travel to seek permanent residence quarters incident to
permanent duty travel

3. panient of temporary quarterWsubsistence expenses incident to occn-
policy of temporary quarters in connection with permanent duty travel;

4. reimbursement of nnscellaneous expenses associated with discontinuing
residence at one locatiomi and establishing residence incident to pennmment
duty travel

3. reimbursement for expenses incurred in connection with real estate
transactions and nuexpired lease.

1). Transportation of on Employee's Ratnhl, and Ifouscliold Goods. If the esti-
mated cost of round trip transportation of an employee's immediate family and
household goods between the employees official duty station nild the training
location is less thnn the aggregate per diem lma3'inellts that the employee would
receive while at the trailnng location, inch round trip transportation at Govern—
mnent expense may be authorized in lien of per diem payments. Such transporta—
toni vihI be ill accordance with the provisions in this volume relating tim perma-
nent change-of-station movement (see par. ('4102).

c. Employee's Election of Tipc of Jlorcment. Consideration may he given an
election of the employee concerned to in' authorized a temporary duty assign-
ment or permanent change—of—station nnivement if lllow-ahh' upon comparison
of costs indicated in suhpar. a. An initial deteriaminition to authorize a jierlila—
neat change-of-station movement may he changed to a temporary duty ;imsign—
InPut any time prior to time beginning of transiiortatiou. After transportation
begIns, time entitlement of the employee and obligations of the Government become
fixed and cmnnot he changed thereafter (39 Conip. (len. 140). (('liange 78,
April 1, 1972)

Prior to the entry of Mr. Elder and Mr. Ow-en into the Civilian
Logistics Intern Program. Mr. Webb and the Logistics Career Man-
agelnent Stceiin 'r Coo unittce cl iscussod the a plicability of tlii' above
sections to transfers of logistics interns. They did not believe that there
wonld be any transfers primarily for training purposes, nor did they
believe that interns would be returned to former duty Stations after
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transfers that involved some training. On that basis they were ad
vised that the restrictions in the above sections of the JTR would not
apply to transfers of logistics interns.

Throughout the spring and early summer of 1975, 1ogisti( interns
were assured that the restrictions of 2 JTR paragtiilis ()5 and
C4102 did not apply to their transfers, so that they 5110111(1 request
payment of all posSil)le relocation benefits. In mid-July 1975, Mv.
Webb learned that the assignments of logistics interns to Blooming
ton, Indiana, were prinmrily for training puiposes, that the restric-
tions of paragraphs C3052 and C4102 a1)plied and that the interns
would frequently be returned to their prior (mt stations. No logistics
interns other tliaii \1r. Elder and Mr. Owen were paid travel benefits
beyond those authorized by S F.S.C. 4109 (1970). Mr. Elder and Mr.
Owen were advised of the overpayments and took the steps previos]y
outlined.

From the statute and regulations it is clear that when an employee is
transferred primarily for the purposes of training, relocation benefits
are limited. Mr. Elder and Mr. Owen were transferred to Bloomiug
ton, Indiana, primarily for the purposes of training. They should not
have been authorized the full range of relocation allowances that were
listed in their travel orders.

Counsel for Mr. Elder argues that the doctnn of equitable et0l)I)el
applies. Essentially it is argued that the Federal Government may he
estopped when it enters into ordinary contractual relations with its
citizens, when the conditions required for the creation of an ('(lUital)1V
estoppel are met. It is contended that. when the Government deals with
its employees it is acting in its proprietary, not sovere.iszn capacity.
making the application of equitable estappel iwoiei. Finally, that the
Government is not here trying to enforce a public right, only regula..
tions not. even published in the (1ode of Federal Regulations, and
that an employee cannot be presumed to have knowle(lge of such
regulations.

This analysis. while appealing, falls short on several points. First,
the. relationship between the Federal Government 811(1 its cniployees
is not a simple contractual relationship. Since Federal employees are
appointed and serve only in accordance with the applicable statutes
and regulations, the ordinary principles of contract law do not apuly.
hopkins v. TJited States, 513 F. 2d 1360 (Ct. Cl. 1975). Even if the
Federal Government is acting in its proprietary capacity when it deals
with its own employees, in seeking to recover the money that was ha-
l)1'OPeI'lY paid to \1r. Elder and Mr. Owen. the Government is en
forcing a public right. The basis for the collection action is not the
regulations found in the Joint Travel Regulations, but the literal
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terms of 5 U.s.c. 4109(a) (1970). That section explicitly limits the
benefits payable to an employee who has been transferred primarily
for the purposes of training. There is no doubt that Federal employees.
and ordinary citizens, are presumed to know the contents of the United
States Code. Fedeial Crop Pns. Corp. v. Meiviii, 332 TT.S. 38() (1917).

We believe the rule stated by tile Supreme Court iii Utah Power (f
Light ('o. v. United AStates,243 U.S. 389 (1917), is still correct:

* that the United States is neither bound nor estopped by acts of its officers
or agents in entering into an arrangement or agreement to do or cause to be done
what the law' does not sanction or permit. (243 U.S. at 409)

This position was restated and followed in Jfontilla v. United States,
457 F. 2d 978 (Ct. Cl. 1972). In that case, the plaintiff was seeking
retired pay for service in the Army Reserves. He contended that the
Government was estopped to deny him benefits based upon insuffi-
cient years of service in the active reserves, because he had relied on
statements and letters from Army officials stating, or at least infer-
ring, that he had enough service in the active reserves. In holding that
the statutory service requirements must be strictly fulfilled, the court
stated that:

It is true that the government may be estopped by the acts and conduct of Its
agents w'here they are duly authorized and are acting within the scope of their
authority and in accordance with the power vested in them, as, for instance, in
certain cases involving contractual dealings with the government. But we know
of no case where an officer or agent of the government, such as Colonel Powell
of the Army in the case before us, has estopped the governmnt from enforcing
a law passed by Congress. Unless a law has been repealed or declared uncon-
stitutional by the courts, it is a part of the supreme law of the land and no officer
or agent can by his actions or conduct w'aive its provisions or nullify its enforce-
ment. (4,57 E 2d at 986—987)

Just as the requirement for service in time active reserves could not
be ignored in Dr. Moutilla's case, the restrictions on relocation benefits
payable for transfers for training purposes cannot be waived in the
instant case. The following statenient of the l)istrict Court in an
unreported opinion in Koss v. Usilted States, United States 1)istrict
Court for the District of South Carolina, Civil Action No. 73-4121,
decided ,June 3, 1974, in declining to find an estoppel against the
Government ill a suit brought by a Federal emnployee, expresses our
reaction to the present state of the law:

Reluctantly, this court has concluded that the only answer to prevent repeti-
tion of tile injustice done to the plaintiff here, and to others who may later be
similarly situated, must eonie from legislative and not judicial action. In the final
unalysis. this conrt is compelled to decree a result w'hicli it feels is legally correct
but which, in fact, is absolutely contrary to all precepts of equity, fair play, and
justice. (at page 10)

Accordingly, we have no choice but to affirm the denial of relief to
Mr. Elder and Mr. Owen.
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[B—177617]

Government Printing Office—Publications--—Credit Sales
Except for certain transactions subject to statutory prohibitions against credit
sales, Government Printing Office (GPO) may sell publications on credit, through
its own facilities, where it determines that extending credit will facilitate sales
without increasing admimstrative costs or price of publications. Vnder the same
cir<umstances, and subject to the same statutory restrictions, GPo may also
arrange with credit card company for sales by credit card. Moreover, sales to
company cardholders could include transactions for wInch GI'() is proMi dted
from making credit sales, since credit here is extended by card company rather
than by (IP() as vendor.

In the matter of credit sales by Government Printing Office, No'vein-
her 16, 1976:

In response to many inquiries about the use of credit cards by pur-
chasers of Government publications, the General (1ouIlsel of the T'nited
States Government Printing Office (GPO) has requested our opinion
on the following questions:

° whether the Government Printing Office may extend credit to private.
parties, government officials, and members of Congress who wish to purchase
Government documents from the Superintendent of I)ocuments. May the GPO
sell government publications to purchasers who tender credit cards in lie.u of
cash? Are any special terms or conditions required in the agreement between the
Government Printing Office and such credit card companies?

The General Counsel states that, under certain (unspecified) condi
tions, the piictice of making credit card sales wohl](l facilitate sales
of documents, w6uld not result in increased prices to the public, and
would not increase, administrative costs.

The. Supernitendent of I)ocuments, GPO, has the authority to sell
through mail orders and Government bookstores all public documents
subject to distribution that are not otherwise required by law to be
printed and distributed for the official use of the Executive (lel)art—
meiits and those printed and distributed for the two lloiwes of (m-
gress. In this regard, 44 U.S.C. 17O (1970) states in Pertinent i)ltrt

When an officer of the Government having in his charge documetits published
for sale desires to be relieved of them, lie may turn theta over to the Superin—
tendent of I)ocuments, who shall receive and sell them under this section. Moneys
received from the snie of documents shall be returned to the Public Printer on
the first day of each month and he covered into the Treasury monthly.

The Superintendent of Documents shall also report monthly to the l'ublie
I'rinter the number of documents received by him and the disposition made of
them. He shall have general supervision of time distribution of all public (hod—
meats, and to his custody shall lie committed all documents subject to dstrihu—
lion, exceptuig those priiit'd for the special official use of time executive depart-
ments, which shall he delivered to time departments, and those printed for time
use of the two houses of Congress, which shall he delivered to th Senate Servhe
lh'partment and House of Representatives Publications Distribution Service anil
distributed or delivered ready for clistritmtion to Members UOfl their order by
the superintemmdeimts of time Senate Service I)epartmemit and house Publications
I )istribution Service, respectively.
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Several statutory provisions preclide GPo from making credit sales
with respect to certain transactions, as follows:

—44 U.S.C. 722 (1970) prohibits credit sales of the Congres-
sional Directory.

—1-1 U.S.C. 733 (Supp. V, 1975) requires prepayment by Mem-
bers of Congress for special order reprints of specified congres-
sional conmiittee materials.

—44 L..U. 910(b) (Supp. \T, 1975) requires advance payment
for subscriptions to the Congressional Record.

—44 U.S.C. 1706 (1970) requires advance paymentfor the print-
ing of extra copies of certain congressional materials.

We have found no statutory provisions which specify the method of
payment for other materials sold by GPO.

It appears that GPO is considering (1) extending ci'edit on sales
through its own facilities and/or (2) arranging with a credit card
company for acceptance of its credit cards.

As to the first alternative, while the Government does not ordinarily
provide goods or services on credit, there is no general statutory pro-
hibition against credit sales. See 52 Comnp. Gen. 764, 765 (1973), dis-
cussed hereafter. The four statutory provisions cited above do clearly
prevent the extension of credit by GPO for the particular transactions
covered. On the other hand, we know of no statute or other authority
which would preclude GPO from making credit sales in transactions
not covered by the four provisions. In fact, the very oxistence of these
limited specific prohibitions tends to support the view that GPO has
discretion in the manner of payment for other sales.

Accordingly, it is our opinion that GPO may make credit sales ex-
cept to the extent prohibited by the four statutory provisions. Our
conclusion is Premised 011 the GPO General Counsel's representation
that this practice would facilitate sales without increasing adminis-
trative costs or l)riees charged to customers.

As to the second alternative, in 52 Comn. Gen. 764, stpra, we con-
firmed the legal authority of the National Technical Information
Service (NTIS). Department of Comnnierce, to contract with a credit
card companY for the acceptance of its cards in sales of NTIS pub-
lications under the following explanation:

The nronnsed credit card plan is not to result in increased prices to the public
nor is it exeected to escalate tile administrative eost of NTIS above the level
experienced under existing procedures. Payment of all authorized (barges vill
he guaranteedby the crelit card companY. Id. at TEI.

As noted previously, our decision Pointed out that there is no statutory
prohibition against credit. sales by the Government.. We also empha-
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sized that the proposed arrangement would perniit more rapid and
convenient service, thereby furthering NTISs statutory lIlan(lat e to
make the results of technological research readily available to ill(lilS—
try, business, and the general 1)UbhC.

We believe that the reasoning of our 19Th decision applies as well
to GPO. While the sale of Government publications is not GPO's
only role, it certainly forms IIi imj)O1tant pint ol the agencys work
as provided for by law. Thus, if the acceptance of cre(ht cards enables
sales to he made more efficiently and conveniently performance of
GPo's statutory functions would likewise be enhanced. rflieref()re
we have no legal objection to an arrangeiiient lietvceen GPo and a
credit card company for acceptance of credit cards.

Moreover, acceptance of payment by a conipaiiy credit card may, in
our view, include those transactions for winch (+P() could not itself
extend credit by virtue of the four statutory provisions discussed
above. As indicated in our 1973 decision, and confirmed by other an—
t.liorities, the arrangement between a vendor and a cre.(ht car(1 com-
pany typically guarantees to the vendor payment for puichimises iiiade
by credit cards duly accepted. See 50 Am. ,Jiir. '2d. Letters of Credit,

38; TVilhiams v. Uiited States, 102 F. Supp. 97, 99—100 (S.l). Cal.
1961). It has been observed that such credit card transactions are at
least equivalent to cash sales from the vendor's peispe(tie:

Merchants also benefit from the acceptance of charge cards and are willing to
treat a charge card transaction as a replacement for (ash payment. They are
typically protected by the terms of their merchant agreements froai risks as-
sociated with accepting payment in a noncash form. For instance, they avoid
certain risks associated with the acceptance of a check in payment, such as the
risk of forgery or lack of funds in the purchaser's checking account. The ac-
ceptance of a bank charge card may be even safer than acceptance of cash itself
in that the merchant is also protected from the risk of counterfeit. A merchant
knows that he will receive an immediate credit in his demand deposit account
when be deposits a sales slip, just as he would if he deposited cash. C

Fiiially, in those instances in which the cardholder purchases goods or serv-
ices and then olcoides to cxercise his option to repay in i,istallu,ents. the evfen

of credit is accomplished more economically th,n if the nierchaiit had op-
erated Iii own charge program or if the bank had extended a series of separate
leans to cover the cost of the goods or services purchased. Such lower costs
probably benefit the consumer in the form of lower prices for the prodmts and
services he purchasos. Brandel & Leonard, Benk Charge ('erds: Xew ('(is/i or New
Cretht, 69 Mich. L. Rev. 1033, 1040 (1971).

Wre conclude that sales by GPO to holders of company credit. cards
would not violate the four statutory provisions which h,rohil)it credits
sales by GPO provided that. the company guarantees payment of
charges. As indicated above, such credit card sales are essentially the
same as cash sales in terms of protecting the Government's interests
as vendor. fnder this arrangement, credit is extended by the credit
card company rather than by GPO as vendor.
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(B—187128]

Contracts—Negotiation—Requests for Quotations—Firm Offer
Confirmation—Mistake. Alleged
Where offeror orally submits firm fixed price for amended request for quotatiolis
work statement, protest based on contention that such price was based on
mistake and that agency should have used earlier list of prices submitted for
obsolete work statement is without merit.

Regulations—Armed Services Procurement Regulation—Mistake
Procedures—Applicable to Advertised and Negotiated Procurements
Although procedures applicable to mistakes are set forth in regulations per-
taining Only to formally advertised procurements, the principles therein can be
applied to negotiated procurement to extent that they are not incoiisistent with
negotiation procedures.

In the matter of Applied Materials, Inc., November 16, 1976:
Applied Materials, Inc. (Applied) protests the award of a contract

under request for quotations (RFQ) 8—1—6--EC—0456() issued by the
Marshall Space Flight Center of the. National Aeronautics and Space
Adnunistration (NASA). The procurement is for the fabrication and
delivery of one expitaxial sihcoji deposition system.

Applied alleges that ihilisualit to an oral request from NASA, it
submitted an oral price revision and that this revised 1)rice, although
accurately recorded by NASA, was the result of the offeror's mistake.
Applied states that it did not, iii fact, intend to change its original
price and contends that NASA cried in not permitting the CoiTectiOn
of this mistake before award but after notice of selection was mailed.

The RFQ was issued on January 21, 1976 requesting proposals and
firm fixed price quotations by February 23 which date was later ex-
tended to March ;S. The proposal from Tcmpress Microelectronics
(Tempress) was the only proposal received on time but its price
substantially exceeded the funds available to NASA for this procure-
nient. A proposal from Applied was received on March 8 and was
accepted as being in the best interest of the Government under NASA's
late proposal 1)1ocethires. NASA PR 3.802—4(c). Because both pro-
posals contained technical exceptions and contingencies, oral discus-
sions were held separately with each of the ofierors, after which each
was orally requested to confirm in writing its piesentation of the alter-
natives and optional items discussed. Both agreed to make such sub-
mittals during the week of May 2 and Tenipress submitted its con-
firmation on May 3. After four follow-up telephone calls to Ap1)hed, a
portion of its submittal was received oii June 1. A NASA telegram
established June 11 as the date for the. receipt of the remainder and
Applied met this deadline.
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Because of the alternatives and optional equipnient still offered by
the proposals, neither provided a total firm fixed price. Therefore,
NASA restructured the work statement and by letter of June 25, rc
quested from each offeror a firm fixed price quotation I)y July 9 with
no changes, contingencies or reservations with respect to the revised
work statement. The Tempress proposal, unconditionally quoting a
firm fixed price of $184,870, was received on July 7. A telegram from
Applied, received on July 12, promised its proposal by July 13, and it
was received on July 14. The proposal made no reference to price afl(l
the, technical proposal was in the form of ainendnient to Applied's
proposal of June 9. In res1)onse to NASA's request, Applied te.le
phoned NASA on July 19 and quoted its price as $195,630.

On July 30, Teinpress was selected for award and tile notification to
Applied that it was not tile successful offeror was iiiailed. Later in the
same day, Applied telephoned to advise that the $195,63() price was in
error and that its correct price was $178,175. This informatioii was
confirmed by letter received on August 2. NASA refused to stop the
award proces to permit the correction and award was formally made
to Tempress on August 6. Applied made a timely prot'st to this Office
stating that its July 14 proposal revision did not alter the, price of its
original proposal and the price ill the. original proposal should have
been accepted by NASA for evaluation purposes.

The record indicates that. at no time prior to its telephone call of
July 19 did Applied ever submit a total firm fixed price for the specific
items to be delivered. Its prior submissions had been in the nature of
sho)ping lists from which NASA could choose and then add up the
fixed unit prices for each selected item to arrive at tile total l)ri((. Tue
obvious intent of the revised work statement and NASA's letter of
July 9 was to obtain an unconditional firm total price. froni each of
feror. That sn(h a clarification was necessary is illustrated by the fact
that when Applied totaled its own prices for its verbal subnuttal, it
apparently and unilaterally made a mistake. It is well settled that an
offeror niust demonstrate affirmatively the merits of his proposal and
that he runs the risk of proposal rejection if he fails to do so clearly.
Kintom Cpw'atwm, 11—183105, June 16, 1975, 75—1 (TI) 365. It is
clear that Applied's submittal did not affirmatively demonstrate either
that the $178,175 was the firm fixed price for its original proposal or
for the final proposal.

Further, the, Applied proposal of June 9 was based on several con
(litiOflS which were not acceptable to NASA or consistent with the re.
(hllirenleilts of the RFQ. For example, the RFQ called for delivery of
the entire system FOB, huntsville. Alabama. whereas Ap)iied's Pr
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posal provided for delivery of a power unit FOB,Sykesvifle, Mary
land. The RFQ required a two-week operator training pt)granl,
whereas Applied proposed a one-week program, with the advice that
additional training would be at additional cost. The work statenwnt
was therefore revised and each off eror requested to submit its final firm
fixed price. Under these circumstances, it would have been improper
for NASA to have assumed that the June 9 price i)revl with regard
to the July 14 proposal in the absence of a specific confirmation, and
especially after the oral transmittal of a new price on July 19.

Until Applied's telephone notification after the rejection of its pro
posal had been mailed, the contracting officer had no reason to suspect
that an error had been made. The price of $195,630 was in hue with
NASA's estimate and the other offer and not out of line with Applied's
previous unit prices. There was, therefore, no requirement that the con-
tracting officer seek verification of the price prior to Applied's aUega.
tion of mistake, although sound procurement practices would require
t.hat he seek written confirmation of the verbal quotation.

There remains for resolution the question whether Applied should
have been permitted to correct its price to below that of Temnpress in
view of the fact its notification of mistake arrived at. NASA before
award but after the formal rejection of Applied's proposal had been
mailed. We think not.

This Office. has stated that although the specific procedures appli-
cable to mistakes aie set forth in those sections of the regulations
pertaming only to formally advertised procurements, the principles
therein can be applied to negotiated 1)roclireme1ts to the extent that
they are not inconsistent with the negotiation procedures. Autoclave
Lugneens, Inc., B—182895, May 29. 1975, 75-4 CPD 325. In this regard,
NASA PR 3.805(c). which prohibits advising one offeior before
award as to the relation of his price to those of his competitors, must
he considered in the light of the fact that the official notice of proposal
rejection had already l)een mailed by the time Applied telephoned
NASA about its mistake. Further, NASA PR 2.406—3(a) states
that a determination permitting a bidder to correct his bid so as to
displ ace a lower acceptable bid shall not be made. unless the existence of
the mistake and the bid actually mtended are aScertaiflal)le sill)-
stantially from the invitation and the bid itself. We do not l)eheve
that the mistake alleged in this instance and the price actually
intended can be clearly and convincingly ascertained from the
amended RFQ and the proposal and its revision.

Accordingly, the protest is denied.
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(B-186129]

Travel Expenses—Leaves of Absence—Temporary Duty—After
Departure on Leave—Payment Basis
Agency believes that it would be unreasonable for employee to assunw expeases
of returning to his eriiiaiieiit (IUty station i'itt a temporary (1U13 stttioii after ms
annual leave was interrupted by directions that he testify before a I'ederLd
district court Such expenses n.ai not be allowed since i)Url)Se of ejdoy€e's
vacation vas In large part accomplished and vacation was interrupted only
a (lay before it would have otherwise eiided.

In the matter of F. A. Calabrese—travel expenses while on leave,
November 17, 1976:

This action is in response to a request from Fred I. hayes, a
certifying officer of the National Park Service, I)epartment of the
Interior, received in our 0111cc on March 15, 11)76. concernmg the
propriety of certifying for payilient a travel voucher submitted by
Dr. F. A. (1alabrese. The travel voucher covers expenses l)r. (1alabrese
incurred while traveling froni Waterbury, Connecticut. where he was
011 annual leave, to Billings, Montana, and then to Lincoln, Nebraska,
his per:imnent duty station.

The circumstances surroundi:ig T)r. (1alabrese's travel, as reported
in tire National Park Service submission letter, are as follows.
I)r. (1alabrese departed Lincoln, Nebraska, for Waterbury, Connect i
cut, on 1)ecember 24, 1975, on annual leave and had arrange(l to be on
annual leave through 1)ecember 29, 1975. While cii route to Waterbury
lie received notification at St. Loms, Missouri, that lie was to testify
before a Federal district, court in Billings. Montana, on I)ecember 29,
1975. Dr. Calabrese left Waterbury on December 98. arrived in Bill
ings on December 29, and returned to Lincoln on I )ecember :U .
trip to Waterbury was in large part planned so that T)i'. (1:ilabrese
could attend the wedding and reception of a member of his innuediate
family. but it was necessary for him to leave for Billings before the
recel)tion 11:1(1 ended. Ipon his rctuni to Lincoln Dr. Calabrcse 51iI)
nutted a voucher in tire aniount of $92.5() for certain travel expenses.
which 1111(1 not been covered by Government transportation requests.
and for applicable pr diem.

The general rule is that when an eniployee proceeds to a point away
from his official duty station on airmial leave he assumes the obligation
of returning at his own expense. 11 Co:up. Gen. 336 (1932), 39 (1(111:1)
0-en. (ill (19(31)). But if an employee during such leave is required
to l)(:fornl temporary duty an(l he is required or chooses to id lift to
his peruinuient duty station after completion of the temporary duty,
he may be reimbursed only for the difference between what it cost him
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to return to his pernianent duty station via such temporary i'
of duty and what it would have cost him to return to his pet1iiciiieiit
duty station directly from tire place where lie was on leave. 11 (tomp.
Gen. 336 (1932) ; 16 id. 481 (1936) ; 30 id. 443 (1951) ; 13—185070,
April 13, 1976.

The National Park Service believes that it would be unreasonable
to require 1)r. Calabrese to assume any return travel expeiises because
he had been called away due to urgent. and unforeseen circumstances
and because his vacation was ruined in large pait when he was requited
to leave the wedding reception before it had ended.

The certifying officer has requeste(l a determiiiation because of the
restrictive criteria in 39 Comp. Geir. 611 (1960). In that decision we
considered a proposed Air Force regulation which provided for pay-
ment of return travel expenses when, due to unforeseen circumstances,
an employee was recalled to his permanent duty station very shortly
after arriving at his point of leave. We felt. that the proposal was
subject to a variety of interpretations. To ensure uniformity of appli-
cation, we proposed that it contain language providing that the
Government would assume the travel expense when an employee,
on a period of authorized leave of 5 days or more, was recalled within
24 liouts after his arrival at his point of leave. This language is now
incorporated into paragraph C4555—4, Volume 2 of the Joint Travel
Regulations.

Despite our approval of such restrictive conditions, we recognize
that other factors than time of recall may be for consideration in
making a determination that it would be unreasonable to require
the employee to assume the expenses of his return travel. We agree with
the Natiocial Park Service that one factor which could be relevant
to such a determination is whether the purpose of an employee's trip
has been defeated by a recall to duty.

In the present case, the most significant purpose of Dr. Calabrese's
trip was to attend a wedding and reception. The record shows that
Dr. (1alabrese was able to attemi the wedding. ceremony and part
of the reception. In addition, his total vacation time was shortened
by only a day.

Another factor which militates against a finding for Dr. Calabrese
is that, although the circumstances requiring him to travel to I3illing
were urgent, they were not entirely unforeseen. He received notifica-
tion that he would be required to testify before he reached his leave
point and could have made tire decision at that time not to travel to
Connecticut.
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In the cireuiiistances, WC 1101(1 that the general rule is for applica-
tion. Thus. I)r. Calabrese is entitle(l only to the extra ('Osts attiibntahle
to the telIll)orarv duty at Billings.

We suggest that the agency consider proiniilgatiiig an appropriate
regulation applicable to its employees to elisure unifornity of
a1)1)licatiofl.

rflle voucher, winch is returned. niav not be cert ifie(1 for payment
Because part of 1)i. (1alabiese's travel was by Governuient transporta-
tion requests. iiihlect mu sliOUl(l. l)e made of that 1)Ortio:l attiilmtaiile to
the expense I)i. ('alabrese wouLd have otherwise incurred in returning
from Waterbury to Lincoln.

(B—1863t]

Pay—Retired—Disability—Coniputation—Method
Member, voluntarily retireabli', but whi) is retired for disability with retired
Pay (onipute(I ijiuler 10 I.S.('. 1401, lis three retired PY (Oiflh)Utfltiofl iiuthoils
avininMe, two methods of which, in aI)sen(e of Secretarial aciioi nuder 10
U.S.C. 1221. tlesigiattiiig earlier retirenient (late, are subject to l'nifurm Rethv
melt 1)ate Act, U.S.('. S301, which requires of basic pay rates in
(ifl ihite ineniber was retired. Third method authorizes (ouiputatioll a t,uih
member's retirement was voluntary (not suhiject to i l'.S.('. SiiOl ) , terihy
perinittitig use of increased basic pay rates, if iii effect on date iiienih&r's ::auw
is plated on retired rolls.

Pay—Retired—I)isability—Effective Date—Delay
Member, retired for disability who has notice of such retirement on or before
the (lesignated retirement date, is considered retired on the (lesigiiat eu dii t
even though delivery of retirement orders is delayed beyond the retirement ul:il P.
This is so even if he performs additional days of active duty subsequent to rutiri—
ineiit date and received payment therefor. Such delay does not in any way add
to iiuember's retirement rights in absence of specific active duty orders uoverinu
the additional period uif service.

In the matter of Cmdr. Henry S. Morton, USN, Retired, Novein-
her 17, 1976:

This action Is in response to a letter dated March 18, 1076, from
(1omniander Henry S. Morton, 2O—O0—2 , FSX, iletired, in which
he appeals a settlement from our (1lairns Division, olated February 0,
1976, which disallowed his claim for increased disal)ilit retireol PY
based on the basic l):tY rates in efiect on July 1, 1969, instead of those
in effect on June 30. 1969.

The ii ieu iber asserts that a] though Ins retire:: ient oidcrs were
(late(l June iiO, 19i9, with ai effective (late of ,July 1, 1060, lie should
be entitled to> use the July 1, 19(0) basic pa rates, since lie (lul not
actually receive his retirement orders until July 9, 19(0). and did not
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detach until that date. In support of that position, he cites our decision
B—183625, August 20, 1975.

The record in the member's case shows that by BUPERS letter,
Pers—B84/meg 126058/1310, dated June 30, 1969, lie was retired
for physical disability in the grade of commander with over 28 years
of service that date and placed on the Temporary 1)isability Retired
List (TI)RL), effective July 1, 1969, under the provisions of 10 U.S.C.
1202, with a 50 percent disability rating, with retired pay computed
under the provisions of 10 U.S.C. 1401, Formula 2. Effective July 1,
1974, his disability was medically determined to have stabilized at
80 percent. As a result., the member's nanie was removed from the
TDRL by authority of 10 U.S.C. 1201(c), and lie was permanently
retired for disability under 10 U.S.C. 1201, with retired pay to be
computed under 10 U.S.C. 1401, Formula 1.

Section 1401 of Title 10, United States Code, provides in part:
The monthly retired pay of a person entitled thereto under •this subtitle is

computed according to the following table. However, if a person would
otherwise he entitled to retired ay computed under niore than one pay formula
of this table or of any other provision of law, he is entitled to be paid unler the
applicable formula that is most favorable to him. ' * *

Formula '2 of that section authorizes the computation of retired pay
on the basis of the percentage of disability (Method A) or the years of
service computed under the provisions of 10 U.S.C. 1208 (Method B),
multiplied by the monthly basic pay of his grade while on active duty.
Formula 1 provides the same computation methods.

When a member is retired for disability without the Secretary con-
cerned having designated an earlier date of retirement under the pro-
visions of 10 U.S.C. 1221, such retirement is subject to the provisions of
the Uniform Retirement I)ate Act, 5 U.S.C. 8301. Those provisions re-
quire that such retirements take effect on the first day of the month fol-
lowing the month in which the retirement would otherwise be effective,
but that the rate of retired pay must be computed as of the date retire-
nient would have occurred had that act not been enacted. See 43
Comp. Gen 425 (1963).

Therefore, under the options available to t'he member under
Formula 2 of 10 U.S.C. 1401, when lie was placed on the TiI)RL, the
rates of basic pay required to be used in the computation of his retired
pay were those in effect on his last day of active duty, June 30, 1969.
Under the percentage of disability computation (Method A), the mem-
ber was entitled to receive $571.86 and under years of service compu-
tation (Method B), $800.61. Since Method B provided him the greater
benefit, that method was initially used to compute his retired pay ef-
fective July 1, 1969.
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Subsequent to the member's transfer to the. TDI1L, this 061cc ruled
in 49 (101111). (len. 80 (1989) that when a member is retired for disabiL
ity. and he is otherwise eligible for voluntary retirement based n t'ars
of service, such retirement for disability does not defeat his right to
also contpute retired pay on a voluntary retirenient basis under the
"any other provision of law" provision of 10 1 •5,(1, 1101. Since tit.
records show that the ineniber was eligible to voluntarily retire ha'
years of service (28 years) tuide.r the provtstons of 10 1 ,5,(1, 632:;, at
the time of his actual retirement, it provided him with a third (ollllIW
tatioii option.

Effective July 1, 1969, the nulitary pay rates were increase(l by Flx
eetititt Order No. 11.475, dated June 16. 1969. Since voluntary ì'e.t ire
ments are not subject to the Inutations (If the Fnifonn Itetirement
T)ate Act, xupiw, retired piry entitlements thereunder would be based
on the monthly pay rates in efleet on the first day that a member is on
the. retired roll. See 48 (1omp. (len. 239 (1968).

Therefore, for the purpose of the phrase "ally other pro'isii of
law," as used in 10 11Sf. 1401, the meluhers retired pay was conn
Ilutallle its though his retirement was voluntary, nsilIg the increased
basic pay rates which became effective ,July 1, 1969. This pro(1ll(((l a
retired pay entitlement of $882.84. Since this method of computing re
tired pay provided the member with the greatest benefit, such iiiet hod
was used to determine his retired ity during tile pe'iti that his itanie
was carried 011 tIm TT)RL.

On July 1, 1974, the member was perrnuientiy retired for (lisallility
ull(ier the provisions of 10 11Sf. 1201, with his retired pay reeoia
lmte(l tinder Fonnula 1 of 10 11Sf. 1401. While that fonnula pro
vides for computation on the same basis as Formula 2, it perlilits
reconiputation of retired pity to account for cllana'es in disability l)Z1'
centage which in this ease had increased front ,.I() percent to 80 percent.
This permitted the member to receive the ulaxilnutn possible retired
pity (75 pei'eeiit of basic pay) on permanent retirement. Thus, the
niember retained the same three options available to huh when placed
on the TI)RL; however, on reeomputation for tIle l)erio(l on and after
•Julv 1, 1974, it was determined that the meDdler wolll(l receive a
greater amount of retired pay 1w using one of the other lileth(lds (If
('olltputatnm. 1 nder Method A (percentage of disability), that cut itiN
ment l)eeame 81.244.1() Method 13 (years of service.) cOltlj)lttatioit pro
duced Si .161.16; and under the coJflplttat.ion associated w'itli I'Olitltt iii'y
retirement, $1,926.94. It, therefore, became advantageous to the niein
Ilel' to receive retired pay under the Methuod A ('OlthllIttatiolt, effective
July 1, 1974, even though the basic pay rate used for that method was
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limited by the Uniform Retirement T)ate Act, supra, to the rates in
effect on June 30, 1969, rather than those in effect on July 1, 1969, as in
the case of computation under the voluntary retirement method.

In decision B—183625, August 20, 1975, referred to by the member,
we held that a meimiber who is in an awaiting or(lers status )dnding
action as to whether lie will be placed on the T1)RL is entitled to active
duty pay and allowances for the period he is in such status until deliv
ery of orders notifying him of his retirement or of official advice that
lie has beemi retired.

In that connection, and also cited in B—183625 with al)prOVal, was
decision 39 Comnp. Gen. 312 (1959), in which it was held that where a
member has notice that retirement orders have been issued prior to their
effective date, he is retired on the effective date of those orders even
though they have not been delivered to him. In such a case, if the
member actually performs active duty subsequent to the effective (late
of retirement until delivery of those orders, lie may continue to receive
pay for such service under the de facto rule, but it does not in any way
add to a member's retirement rights. Compare 38 Comp. Gen. 5 (1958)
and 43 Id. 742 (1964).

The file shows that by letter dated I)ecember 11, 1968, from the Chief
of Naval Personnel, the member was advised that pursuant to the l"°-
visions of 10 U.S.C. 6379, he was to be mandatorily retired on June 30,
1969, and tiansferied to the retired list effective July 1, 1969. In re-
sponse to that notification, the. member, by letter dated I)ecember 17,
1968, requested that lie be retired voluntarily, effective July 1, 1969.
On February 11, 1969, orders were issued retiring him under the pro-
visions of 10 U.S.C. 6323 (voluntary retirement), effective July 1,
1969, with relief from active duty on June. 30, 1969. The file indicates
that as a result of the member's retirement physical examination, a
condition was discovered which apparently was of such a nature to
have provided grounds for the member to be retired for physical dis-
ability. The member, by letter dated March 28, 1969, requested that
his retirement for disability be deferred to permit him to remain on
active duty until his scheduled voluntary retirement date of July 1,
1969, as established by the February orders. Following complete eval-
uation of his condition, the February orders were cancelled by orders
dated June 30, 1969, which retired the member that date and placed
him on the TDRL effective July 1. 1969. Thus, it is clearly evident
from the record that lie not only had personal knowledge of his retire-
ment date before the fact, but that had he not requested the delay, he.
probably would have been retired well before June 30. Also, in this
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coiinection, we understand that he participated as a retiree iii retire
ment ceremonies with others on .Jime 30, 1969.

There is no Indication in the record or from the member's snbiiiisson
that active duty orders were issued for the period July 1 1), 1901), or
that lie performed any such duty during that 1wnod. Although the
member may have occupied Government quarters until July 9, 11)69,
there is no indication that tlìis was anything more than as a courtesy
and accommodation to him.

Based on the foregoing, it s our view that there is no legal basis
upon which to allow the members claim for active duty tty and aL
lowances for any of the penod •July 1—9, 1969, or for computaton of
his Fornuila 1 or 2 disability retired pay entitlenient under 10 U.S.C.
.1401 on any basic pay rates other than those in effect on June 30, 1969.

Accordingl, the action taken by the (1lainis Division in tlhs )l1S(' 15
sustained.

With regard to the, request for information pertaining to apiical
pioceduis available to the member should the disallowance he sus—
tahied. the fnited States District ('oiut and the Finted States (1omt
of Claims have jurisdiction to consider certain claims against the
Government if appropriate action is filed within 6 years following the
(late tile claim first arose. See 28 U.S.C. 1346, 1491 (1970).

[13—184785]

Buy American Act—Applicability—Contractors' Purchases From
Foreign Sources—Computer Tapes
A cccmputer program, consisting of an enhanced magnetic talw proclucc'd in the
EmicU States from a master tape, and associated dcccnmnemitnticni icrinteci In the
Limited 5tatc'. 15 ProPerly considered Ic) ice a ciccimiestic' sourcc' end jcncduct for
icuricccc of the Buy American Act, (yell though prograni was developed in a
foreign country.

In the matter of the MRI Systems Corporation, November 19, 1976:
Mit I Syst ellis (' rporatiou (MR I) protests a deternunat ion 1 my the

General Services Admmstratm:i (GSA) in connection with the award
of AT)P Schedule Contract No. US •00(1_00631 to software ag of
North America, Inc. (Softwai'e—\ men ca) . Tb e gra vamcn of Mill s
complaint is that GSA has permitted Software—America's product.
AT)ABAS, to be listed as a domestic source end product, when in
MRT's view the product is actually a foreign end product within the
meaning of the Buy American Act.

SoftwareAnwnica markets ADAI3A S. a software package which
'irovides the functions of a data base management s stem when used
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in progialnnhing any of a iiumber of central data processing ma-
chuiies. A data base management system controls and organizes infor-
ination storage in an uuLosiaac data processing system. The system
also conio1s acces to data. Software-America is a United States af-
filiate of software ag of iiarmstadt, Federal Republic of Germany
(Software-Germany).

It is admitted tha the original design and coding of ADABAS was
developed by Software-Germany. According to GSA,

* It was forwarded to the United States on magnetic tape along with a st
of approximately 100,090 instructions. In 1972, the original documentation was
translated iii the United States from German to English and a new document
was produced which bore little resemblance to the original. We have been ad-
vised that documentation standards in Germany ate quite different from accepted
practices in the United States and therefore, the new document contained a
considerable amount of writing over and above that required by translation.
Since 1972, the ADABAS manuals have been completely rewritten in the United
States to include changes to the program and to bring about better understanding
of the documentation.

GSA also reports that the documentation (user's manuals) are
1)IillLed and assembled in the United States, and that the magnetic
tapes are copied in the United States from a master tape of the pro-
gram. GSA is of the opinion that what is delivered to the Government
as an end product is a "software system" consisting of a magnetic
tape and associated documentation (the user's manuals). What is
procured in this instance is a standard, commercially available corn-
puter program, as opposed to programming services required to meet
the specific needs of a specific customer.

Although the creation of the pIogIam involves essentially intel-
lectual processes, as would the creation of a manuscript for a book,
once created, the process of duplicating the result for sale or lease is,
in our opinion, a manufacturing process.

In Blodgett Keypunching Oo., 5 Coinp. Gen. 18 (1976), 76—2 CPI)
331, we held that a contract for the conversion of data. to machine
readable form was not the purchase of a manufactured product, even
though a magnetic tape was delivered to the Government, because the
primary )urpose of the procurement was the conversion of informa-
tion from one form to another. In this case, what is to be purchased is
not a service as in Bioclqett, but iather a product consisting of a copy
of the program on magnetic tape and the user's manuals (each useless
without the, other). Although both the program and the manuals re-
sult. from the service required to create the computer program in the
first instance., the object of the procurement is not the purchase of the
service itself. Moreover, while the major cost of the end product may
he attributable to the development effort.. the. process of developing the
software system is a service not. subject to the Buy American Act. 'We
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therefore agree with the agency that. the end product coiisist of the
enhanced magnetic tape and the user's niaiimuls, each being the eoII1
ponents of the or "software system." In 1;' (1onip. Gen. (3
(1966), we stated iii pertinent 1)art
Mahlufacture(l articles are (lornesUc in origin under [the] act if they have been
niantifactured in the taiteci States "substantially all from articles, materials. or
supplies rnine(l, produled or manufactured, as the case may be, tI the Faited
States," In the ease of luallufuctured products, the act is applied to the coil prod—
net itself and to the' c(unI)onents threetly uicorporated iii the did PrO(ll1(t but is
not applied to the su)plie's that ai'e used in the manufacture of aiiy such corn
poileilt.

since we believe that the "end product" is the "software systeni"
whose colilI)OllelltS are the eiihaiicedl magnetic tape aiicl the users
inaiiuals, both of which have hmeeii 1)1'O(lUC('(I in the Fnited States. it
is not ilecessary to consider the source of the supphes that are u.ed in
the inamifactm'e of tile components. Consequently, we ate of the opin
ion that the snl)phes were correctly certified to l)e a (lonlestic SOUI'('e
end I 10 duct.

The 1)rotcst is denied.

(B-487186]

Leaves of Absence—Recording Requirements—hours of Departure
and Return to Duty
Transferre(l employee claimed per diem on travel voucher which stated only date
of departure from old station, date of arrival at new stalton, itn(l ailoW:(bh' travel
tune based on miles between stations divided by 300 miles i er day. Payment of
per (11cm must be suspended since voucher does not meet requirements of Federal
Travel Regulations (FTR) para. i—li.fla, which specifies that taking of leave
and exact hour of departure from and return to duty status i' recor(led.

Subsistence—Per Diem—Transferred Employees—Reimburse-
ment Basis—Mileage Distance
Compliance with FPR Pam. 1—i1.ia (May 1973), which specifies voucher require-
ments, is not waived by FTR para. 2—2.3d (2), which fixes maximum L(WII(I('
per (11cm on basis of minimum driving distin((' of :l0() miles p'r day. Siliec itt tt (r
provision is for application when it appears from properly execut('(l and docu-
mented voucher that traveler failed to maintain lirescrilild minitnuni mileage.

Leaves of Absence-Annual—Charging—Travel Time Excessive
Because employing agency has discretion to charge transferred employee fr
Cx(PSs time consumed by employee's failure to travel on muiy (lay, agency may
require employee to submit accurate time and attendatice reports for ('nell day
traveled.

In the matter of Kenneth G. Buss—per diem for relocation travel,
November 23, 1976:

This action is in response to a request dated August 10, 1976 from
Ms. Orris C. ijuet, an authorixed certifying officer of the I)epartmeiit
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of Agriculture, for our decision concerning a voucher sul>mitte(l by
Mr. Kenneth G. Buss for per diem in lieu of actual subsistence for the
period during which he and his family were traveling incident to a
change of his official duty statioii.

The record indicates that Mr. Buss, an employee of the Forest Serv-
ice, was authorized to travel by privately oWfle(l vehicle fioni Portland,
Oregon to Elkins, Wrest Virginia in connection with his transfer. In
support of his claim for per diem, Mr. Buss has submitted a travel
voilchlel which indicates that he left Portland at 9 a.in. on ,Juiw (3,
1975 and arrive(l at Elkins, West Virginia at 2 p.m. on June 29, 1975.
His claim for per (hem is based on his claimed mileage divided by the
minimum daily mileage of 300 miles required by pala. 2—2.3d(2) of
the Federal Travel Regulations (FPMR 101—7) (May 1973). This
yields an "allowable travel time" of 9.6 days. He thereupon claims
per diem for 93/i days for himself and his family, and states that the
balance of the travel period should be charged to annual leave. Mr.
Buss has charged leave for 11 days en route: June 6, June 9—13, and
June 16—20, 1975.

The Forest Service contends that the claim may not be certified for
payment due to Mr. Buss' failure to submit a detailed voucher mdi-
eating the taking of leave anti the exact hour of departure from and
return to duty status, as required by FTR paragraphs 1—11.5a (2).— (3).
The agency concludes that these specific requirements are not waived
by FTR para. 2—2.3d (2), cited above by the claimant. We are there-
fore asked by the certifying officer whether the claimant may be paid
per diem solely on the basis of dividing the total mileage between duty
stations by 300 miles to calculate the allowable travel time, or whether
the claimant must be required to state on the voucher the date and time
that direct travel was interrupted and that leave began or ended.

Regulatory authority for reimbursing certain relocation expenses of
Government employees is found in chapter 2 of the Federal Travel
Regulations. Paragraph 2—2.1 thereof provides that allowances for
per diem in lieu of subsistence shall be permitted in accordance with
the pro\isioIIs of 5 F.S.C. 5701—5709 and chapter 1 of the FTR.
To avoid any violation or apparent violation of the Federal Travel
Regulations, FTR Pra• 1—11.1 requires the claims of travelers for
reimbursement to accurately reflect the facts involved in every instance.
For this reason, FTR paia. 1—11.3a (May 1973) requires all claims
to be itemized and stated in accordance with the regulations, unless for
special reasons compliance has been waived or modified by the written
determination of the Administrator of General Services. With respect
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to the preparation of vouchers, FTR imn. 1—l1.5a (May 1973) pro-
vides as follows:

(2) Leave of absence. When leave of absence of any kind is taken while an
employee is in a travel status, the exact hour of departure from nnd return t:o
duly status must he shown on the travel voucher.

(3) Indirect-route Ira ccl. The travel voucher shoul(l set forth the letais of
the expenses actually incurred, the hour of departure from post of duty, and the
hour of arrival at place of duty. Where leave has been taken while in travel status,
thit' date and time that leave hegai and teriuinated should he shown.

Further, I)ara. 1 11.nb (1) provides that the voucher must state the
exact period for \vhich per diem is claimed.

As iioted above, Mr. Buss relies on the provisiolls of FTR pam.
2—2.3d () which fix the maximum allowable ler (lieni oIl the basis of
a niiniimim driving distance of not less than an average of 3()() miles
Pi calendar day. We have previousl interpreted these 1)rovisions as
limiting the reimbursement for expenses incurred when traveling to
a new station by privately owned auh)niobile to the expenses to which
the employee and members of his family would have been entitled had
they traveled by a usually traveled route between the old and new
stations at the specific distance per day. 13-114826, May 7, 1974;
13—175436, April 27, 1973. This rule is for application when it appears
from a properly executed and documented travel voucher that the
traveler failed to maintain the prescribed minimum of 301) miles per
calendar day over a usually traveled route between the 01(1 and new
duty station. The rule, therefore, does not create an exception to the
l'eqllirelflelits of FTII 1--11.5 with respect to vouchers. Accord-
ingly, an employee seeking reimbursement must comply with the regu-
lations requiring detailed and specific indications on the voucher of
departure from travel status. The formula for computation of per
(11cm suggested here by the claimant does not satisfy these
requirements.

Since the voucher in question did not set forth the hours when
Mr. Buss departed from travel status for the time during which he
took leave enroute, as required by FY11 para. 1—11.5, the travel voucher
submitted does hot coiiiply with the Federal rIlr.Iv(sl Tiegulations. in
this regard, FTh p' 1—11.7 (May 1973) l)io\i(les that items in
travel vouchers which are not stated in accordance with those regu-
lations shall he suspended, and requires full itemization of all sits—
pended items which are reclaimed. Accordingly, 110 alnOuhit of the
claimed expenses may be reimbursed here until the requisite informa•
lion is submitted on a properly executed voucher.

We have been further asked whether Mr. Buss should be required
to subniit a corrected time and attendance report to show the actual
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dates and times on which leave was taken. In this connection, we
have held that an employee is required to proceed without delay as
expeditiously as he would if traveling on personal business, even
though he may be required to travel on nonworkdays. 46 Comp. Geii.
425, 496 (1966); B—163654, June 22, 1971. Thus, an employee may
not be paid per diem for any day, including nonworkdays, during
which he did not travel, in the absence of justifiable delay. 13—163654,
supra. Further, we have held that although leave may not be charged
for nonworkdays, an employing agency has the discretion to charge
or not to charge an employee annual leave for excess time consumed
in travel on workdays by failure to travel on the weekend. 13—163654,
June 22, 1971. Accordingly, the claimant here may be required to
submit a corrected time and attendance report for each calendar day
during which lie traveled indicating the dates and time spent in leave
status.

Accordingly, the voucher is returned herewith and may be processed
only in accordance with this decision.

[B—186657]

Contracts—Protests——Timeliness——Significant Issue Exception
Protest after bid opening against inviting bids on requirements-tylie contract
on net or single percentage factor basis to be applied to agency priced ih.ins
not stating quantity estimates is considered significant issue, since propriety
of method of soliciting bids which is continuing and increasing never has been
addressed iii prior decisions and is considered in circumstances to be of wide-
spread application to procurement practices; however, since protest is untimely
no corrective action is recommended for immediate procurement.

Contracts—Protests——Timeliness——Solicitation Improprieties
Protest after bid opening against ambiguity in item description apparent prior
to bid opening is untimely and will not be reviewed as matter of widespread
interest since it relates to isolated procurement.

Bids—Acceptance—Unbalanced Bids—Improper
Invitation for bids (IFB) soliciting bids on requirements-type contract on net
basis or single percentage factor applied to agency priced items not stating
estimated quantities or list of past orders is in violation of Federal Procurement
Regulations para. 1—3.409(b) (1) and contrary to 52 Comp. Gen. 732, 730.

Contracts—Requirements——Net Basis or Single Percentage Factor
Effect

Requirement for submitting net or single percentage bid on requiremeflts-tyl)e
contract prevents deliberate unhalancing of l)rices by bidder, which assures
award to low bidder regardless of quantities ordered. Further, if predetermined
prices in IFB are too low or too high, bidders can adjust prices by offered plus
or minus percentage factor.
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In the matter of Michael O'Connor, Inc., November 30, 1976:
Invitation for bids (IFB) no. GS—03B—-63045was issued by the Gen

eral Services Administration (GSA) on May 6, 1976. The IFB was
for a requirenlents—tyl)e, 1—yeitr terni contract, which involved remov
ing and installing various tyl)es of partitions and relate(l tasks iii Gov
ernmeixt buildings. The Government's ieqmreineiit s consisted of a
SClie(liile Of b6 separate job descriptions so as to periiiit issuance o or
ders for the work actually to he done when the need arises. The I HI
S1)eCifie(1 for each item a unit piie which had been 1)re(Leternlnie(l by
(ISA. o quaitity estunates were specified. Bidders were to J)id on a net
basis or subimt a single plus or minus )ercentage. factor to be applied
to th unit p1ices in the schedule which would then l)e applied toeVerV
work order. Award was to be, made to the bidder offering the net or
1)ercefltage factor whicli would prolice the lowest unit pr's for the
line items.

On May 27, 1976, bids were opened. The following is a list of all bids
(discounts) received:

Free State Builders, Inc.—.h8.3 Ilerceilt
Kora & Wifliams (1orporation—36 1)ercellt
Michael O'Connor, Inc.— —35.65 percent
Edward B. Friel, Inc.—19.G percent

On June 4, 1976, Michael O'Connor, Inc. (O'Connor) challenged the
1)ropri('ty of the TFB. O'Connor alleged that the IFB was defective
because (1) there were ambiguities in the iteni descriptions; and (2)
bi(lders were precluded from intelligently bidding due to the. lack of
estimated quantities and the requirement for a single percentage
factor.

Section 20.2(b) (1) of the Bid Protest Procdures, 4 C.F.R. part
0 (1976). provides:

I'rotests hased upon allegeil improprieties in any type o solicitatiim WIWTO
are apparent prior to 111(1 opening or the (losing (late for receipt of initial uro
1als shall he filed prior to Il opening or the closing date for receipt of initial
proposals.

The alleged improprieties in the solicitation were apparent pnor to
l)id opening. Since O'Connor's protest was not filed with either ( SA
or this Office until after hid opening. it is untimely. Ilowevci, he
Comptroller General may consider an untimely protest which mai
an issue significant- to 1)rocl1emnemlt practices or 1)1oee(lmir(s. 1 C. F. Ii.

20.2(c) 1976). "1sues significant to procurement practices or
cedures refers to the Pe.Se.flCC of a I)1'in(uPl( of widespread jut erest.
F'thy'1iiid I thu.fre. Jiw., B—184655, October 0, 1975, 75—2 (Tl) 264.
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Although there have been a number of decisions involving procure-
ments by the single percentage factor method, we have never ad-
dressed the specific issue of the propriety of the procedure. Since the
inviting of bids on a requirements-type contract by submitting a singic
percentage factor to the priced items without the benefit of estimated
quantities is continuing and increasing, the soliciting of bids by this
method in the circumstances is deemed to be of widespread application
to the procurement practices. Consequently, the issue will he coii-
sidered. The other basis of protest, ambiguities in the item description,
relates to an isolated procurement. Therefore, it is not considered to
be of widespread interest and will not be reviewed.

GSA states the reason for adopting the method of bidding in the
immediate IFB was the inherent unreliability of its quantity estimates.
The use of erroneous quantity estimates in prior IFB's and the
evaluation of bids thereunder led to unbalanced bidding and some-
times cancellation of the procurement action. See Edward B. Fr/el,
Inc., 55 Comp. Gen. 231 (1975), 75—2 CPI) 164. Additionally, GSA
contends that the Government was not assured of determining which
bid was most advantageous to the Government because the actual
requirements vary substantially from the evaluation factors derived
from prior year experience. Edward B. Fr/el, upra. GSA contends
the method in the instant IFB precludes unbalanced bidding and
assures the Government of awarding the contract to the lowest
bidder.

Although GSA has indicated that it resorted to the immediate
method of bidding because of the difficulty it had in determining
the estimated quantities it will procure under the contract, the IFB
is in violation of Federal Procurement Regulations (FPR) 1—3.409

(b) (1) (1964 ed., circ. 1), which is specific that in a requirements
contract—

* * * An estimated total quantity is stated for the information of prospective
contractors, which estimate should be as realistic as possible. The estimate
may be obtained from the records of lrevious requirements and consumption,
or by other means. 0 *

In 52 (omp. Gen. 732, 736 (1973), it was indicated that, where it
was not administratively feasible to estimate future requirements, the
listing in the solicitation of past orders was a reasonable alternative.

Since, in the immediate case, GSA was able to inform bidders in
the IFB that the annual dollar volume of the prior contract was
$400,000, it appears that it would have been a relatively simple task
to advise bidders of the item quantities that produced the total. In
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that event, all 1>i(jders would have had the same information as the
inCulul)elIt. While we do not know the actual degree of iflhl)Ortflflce
l)iddel'SflttaCll to the (1Ualltity estimates in a requirenwntstype CO11
tract, it may be helpful to the bidders in preparing a reaSOflal)le and
intelligent bid.

The agency report indicates that actual experience will likely vary
substantiaUy limim estimated quantities, no matter how carefully
drawn, serving to "make the Government an involuntary participant
in the gamble created b a successful bidder's unbalanced bid." A
bidder who recognizes that the relative proportions of l)1OJvCte(l
quantities used for bid evaluation are substantially wrong may achieve
an unwarranted evaluation advantage by bidding high on the propor
tionately underestimated quantities and low on those Ovelestimate(l.
Therefore, GSA is reluctant to in(hcate relative quantities. however,
this position ignores the fact that time method utilized in the l)resent
l)l)cul'efl1e11t indicating oniv a basic unit of iiwasure itself estahlislws
relative )rOpo1tUms. it is not the abSefl('e of prole(te(l quantities
which prevents deliberate uimbalamicmg, but the setting b the Govcrn-
nient of imit prices with tli' bidder limited to a single overall per
centage discount or surcharge. Tn(ler this method the pr('sence or
absence of pi'o]e('ted quantities (lOPS not affect the Op)ortUuitieS for
uIul)alancing.

With regar(l to the requirement for submitting a net or single
)ercem1ttlge bid, we believe GSA's position is rationally founde(l.
The systeuuu al'ows GSA to quickly evaluate bids and assures awar(l
to the low bidder under the TFB regardless of the quantities ordered
(luring the contract term. Even assuming that the prices estiniuted
by GSA are too low or too high. bidders ('Un a(lust tIme prices by
their offered percentage. fact or (plus or minus) if they are imiformued

of reasonably anticipated quantities. As noted, the systeiii humus time
virtue of preventing the deliberate imbalancing of vi'wt's by a bidder
where he has reasomi to believe that the I)I'Ol)ort iOn of iteimi tjumant iti
projecte(l is substantially wrong with the- result that- a bid evahuted
low will in fact result in a higher cost to the Governimment titan would
have been the case under a bid evaluated higher.

As indicated above, the only objection our Office has to the iflmme(l--
ate procuul'nI('mlt method is the failure to include future quantities
estimated or past quantities 1)uu('huase(l. Since the protest. iii this
regard \\5 uiiit imely, no corrective action is beimug recommimended for
the immediate Pro('ulrenlemit. However, by separate letter we are advis
ing GSA of our ol)jcction.

S. (S)V1S'11 VI I'll [SI rS( 1)1 1:t I .. -


